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WHAT LAW GOVERNS THE VALIDITY OF 
A CONTRACT. 


O topic of the Conflict of Laws is more confused than that 
which deals with the law applying to the validity of contracts. 
More than one cause is responsible for this confusion. In the first 
place the problem itself has not been clearly thought out and dis- 
tinguished from similar problems by lawyers and judges. In passing 
upon a contract it may be important to determine whether the agree- 
ment in question has ever come into existence as a binding contract, 
or what its nature is; it may be desired to determine whether the 
obligation has been performed, or what has been the effect of its per- 
formance or non-performance; and finally it may be in question 
whether a certain remedy can be had for its breach. It is obvious: 
that a different law may be applicable to the creation of a contract 
from that applicable to its performance; and it is certainly the case 
that all questions involving the remedy are differently governed from 
questions involving the obligation and performance. Courts and 
writers, however, often lay down broadly, as a general rule, a principle 
which is meant to apply to one or the other of these cases and not to 
all. A striking example of this sort of confusion is found in. Judge 
Story’s treatment of the subject. At the outset he lays it down as a 
general principle that a contract is governed by the law of the place of 
making.’ Later in his treatment of the topic he states that this general 
principle is confined to cases where contracts are made and to be per- 
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formed in the same place, and that where the place of performance 
differs from the place of making the rule is a different one.’ This 
method of treating the subject would naturally lead to confusion; 
and indeed it has been responsible for a large proportion of the con- 
flict of authority. Yet it is clear that in the first section he meant 
merely to point out that the law of the forum did not apply to the 
obligation of a contract made elsewhere, and that no question of place 
of performance was involved; while on the other hand, his second 
statement was applicable to a case where the place of making and 
performance were different, and no point was made of the place of 
suit. In other words, his first statement amounts to saying that the 
law of the forum does not apply to the right; his second, to saying 
that the law of the place of performance governs the validity. He 
however puts it as if by the general rule the law of the place of making 
governs, subject to an exception; and he did not expressly point out 
the fact that the rules he laid down were applicable to entirely dis- 
tinct problems. As a result, the confusion of thought which has been 
mentioned has been accentuated by the citation of his authority on 
the one side or the other in cases to which his language ought not to 
be applied. 


_. The confusion of the law, however, is only partly due to a lack of 


clearness in distinguishing between the different cases that may arise. 
Even where the point involved is clearly in mind, the decisions them- 
selves are greatly confused. Several entirely distinct rules have been 
laid down for determining the validity of a contract, and each of 
these rules is supported by authority. If, in any particular jurisdic- 
tion, only one of these rules were adopted we should have the not 
uncommon case of a difference between jurisdictions on a point of 
of law. Unfortunately, however, many jurisdictions in the United 
States have been unusually hospitable to the different rules. We find 
irreconcilable principles laid down in the decisions of the same juris- 
diction; and not infrequently several irreconcilable doctrines pro- 
pounded in the same case as undoubted statements of general rules 
of law. It is in this respect that the confusion of authority on the point 
is unusual. Perhaps the most striking example of this conflict of 
authority is afforded by two cases in the Supreme Court of the United 
States: Scudder v. Union Bank? and Hall v. Cordell.* In the first 
case a parol acceptance had been given in Illinois for a bill drawn in 


1 §$ 280, 2 gt U. S. 406 (1875). 5 142 U. S. 116 (1891). 
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Illinois and payable in Missouri. In the second case an oral accept- 
ance had been given in Missouri for a bill drawn in Missouri and 
payable in Illinois. By the law of Illinois an oral agreement to accept 
was binding; by the law of Missouri it was not. In the first case, the 
court held that the law of the place of making the contract must gov- 
ern, and that therefore as the contract was made in Illinois it was a 
valid one. In the second case, the court held that the law of the place 
of performance must govern, and that therefore the law of Illinois 
the place of performance made the obligation valid. The court in 
the second case was not ignorant of the earlier decision, for it cited it 
as authority that the law of Illinois made such a parol acceptance 
valid; and yet the court apparently did not notice that its decision 
was directly opposed on the point of conflict of laws to that in the 
earlier case. It is not often, of course, that so glaring a contradiction 
is found in the cases of the same jurisdiction. The acceptance of 
two different and opposed principles on this point is usually made 
- possible by the application of the principles in different classes of 
cases. It is not uncommon, for instance, for a court to lay down one 
principle in cases of commercial paper, and an entirely different prin- 
ciple in cases of contract of carriage, without noticing that in sub- 
stance the same point is really involved in both classes of cases. 

In order to avoid a confusion as to the subject of discussion, let us 
limit our consideration to cases where the question in doubt is the 
nature or the validity of a contractual obligation. Questions con- 
cerning performance are not here to be considered, and so far as 
possible the authorities cited will be cases in which the validity or 
nature of the obligation was in question; although it is not always 
possible to distinguish the cases, as the courts themselves have not 
usually made the distinction. 

_ A distinction has been suggested between the form required for 
contracting and the substantial requirements for a binding contract; 
or to use Professor Dicey’s phrase,’ between the formal validity and 
the essential validity of a contract. This is a well-recognized distinc- 
tion in the Civil Law of Europe. A difference might doubtless be 
made in our law between the form which an act must take and the 
effect of the act in creating a legal obligation; but as a matter of fact 
decisions in courts of common law have seldom turned on this differ- 
ence. Without further considering this question I shall concern my- 


* Dicey, Conf. Laws, 2 ed., pp. 540, 545. 
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self principally with the essential rather than the formal validity of 
the contract, and so far as it is possible to do so shall omit the au- 
thorities which deal merely with the question of formal validity. A 
distinction has also been made between the capacity of parties to 
contract and the binding obligation of their agreement. Here again 
I shall not consider questions of capacity except so far as the courts 
have made it impossible to distinguish.* 

In dealing with this topic I propose to consider first the origin and 
history of the present doctrine, and second, the condition of authority 
in the various common-law jurisdictions. I shall then proceed to 
criticise the various doctrines; pointing out what, as it seems to me, 
is the true solution of the problem. 7 : 


I. 
THE ORIGIN AND HISTORY OF THE DOCTRINE. 


The first case in which the question was considered and the case 
which has furnished authority for all subsequent discussions, is the 
case of Robinson v. Bland.? This was an action of assumpsit in 
three counts: first, on a bill of exchange, drawn by the defendant’s 
intestate upon himself in France and payable in England, and ac- 
cepted by the intestate; second, money lent in France to the intestate ; 
third, money had and received in France by the intestate to the use of 
the plaintiff. The plaintiff had lent to the intestate in Paris £300, 
which the intestate then and there lost to the plaintiff at play, together 
with £372 more; and the bill of exchange was given for the whole 
amount. It was found that “in France, money lost at play, between 
gentlemen, may be recovered as a debt of honor, before the marshals 
of France, who can enforce obedience to their sentences by imprison- 
ment; though such money is not recoverable in the ordinary course 
of justice. That money lent to play with, or at the time and place of 
play, may be recovered there, as a debt, in the ordinary course of 
justice”; and that both the plaintiff and the intestate were gentle- 
men. The case was twice argued in the King’s Bench, and was 
finally decided by a court consisting of Lord Mansfield, C. J., and 


It does not seem theoretically possible, on the principles of the common law, to 
support these distinctions; but that is another story. 
2 2 Burr. 1077; 1 W. BI. 234, 256 (1760). ‘ 
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Denison and Wilmot, JJ. The court held unanimously that the bill 
of exchange was void, and that the money lost at play could not be 
recovered; but that the money lent could be recovered. Two of the 
judges agreed upon a reason for their decision, viz., that the law of 
France and the law of England were identical on all these points.* 
The judges, however, all expressed their views on the question which 
law would prevail if the laws of France and of England were different. 
Mr. Justice Denison expressed the opinion that the English law would 
prevail, since the plaintiff had chosen England as his forum and must 
therefore be bound by the English law.? Mr. Justice Wilmot as- 
serted that where recovery was against the policy of the forum there 
could be no recovery, and on this ground he should “incline”’ that the 
law of England should prevail, but he gave no opinion on that point; 
and he also mentioned, as a strong reason for recovery for money lent, 
the fact that it was payable in England. He placed his decision, 
however, on the ground that the laws were the same. Lord Mans- 
field, having pointed out that the laws were the same, and therefore 
no question arose as to which law should govern, added two reasons 
for applying the English law: “First, the parties had a view to the 
laws of England. The law of the place can never be the rule, where 
the transaction is entered into with an express view to the law of 
another country, as the rule by which it is to be governed (citing 
Huberus and Voet). Now here, the payment is to be in England; it 
is an English security, and so intended by the parties.” Second, the 
payment was to be in England, and “in every disposition or contract 
where the subject-matter relates locally to England the law of Eng- 
land must govern, and must have been intended to govern.” 

It will be seen that the three judges expressed four possible views 


1 Lord Mansfield: ‘‘The facts stated scarce leave room for any question; because 
the law of France and of England is the same.” ‘As to the money won, the contract is to 
be considered as void by the law of France, as well as by the law of England; which 
makes it unnecessary to consider how far the law of France ought to be regarded.” “As 
to the money lent, the plaintiff is entitled to it, both by the law of England and by the 
law of France.” Wilmot, J.: ‘“‘Whether an action can be supported in England, on a 
contract which is void by the law of England, but valid by the law of the country where 
the matter was transacted, is a great question (though I should have no great doubt 
about that). But that case does not exist here. . . . The laws of France and of England 
are the same, as to the money won.” ‘‘As to the money lent: there can be no doubt; 
because there is no law either in England or France that hinders the plaintiff from main- 
taining his action on it.” Denison, J., however expressed no opinion on this point. 

2 “The plaintiff has appealed to the laws of England by bringing his action here, 
and ought to be determined by them.” 
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as to the law which should govern in case of difference: the law of 
the forum; the law of the place of performance; the law intended by 
the parties; the law of the place of performance as that presumably 
intended by the parties. If these are to be regarded as rules of law, 
they are mutually destructive; if either is the rule, the others cannot 
be. It will further be seen that these expressions of the judges are 
mere dicta, and that the majority of the court expressly pointed out 
that fact. 

It will further be noticed that these expressions were uttered on 
the supposition that the contract was valid where made. The court 
was not suggesting that a contract void where made could be upheld. 
on the ground that it was made with a view to another law by which 
it would be valid. And a few years later the same court held that a 
note made in Jamaica and payable in London could not be enforced in 
England if it was invalid by the law of the country where it was made.* 

The dicta in Robinson v. Bland were not greatly considered in 
England for a hundred years after the decision; and most of the 
dicta had been rejected in well-considered cases. (1) The court re- 
fused to apply the law of the forum in Quarrier v. Colston.’ (2) The 
court refused to apply the law of the place of the subject-matter of 
the contract in Stapleton v. Conway.’ (3) The court refused to pre- 
sume the intent of the parties to submit their contract to the law of 
the place of performance, and on the contrary asserted that they must 
be presumed to submit to the law of the place of making, in Penin- 
sular and Oriental Steam Navigation Co. v. Shand.‘ 

But Lord Mansfield’s first reason for preferring the law of England 
— that it was the law intended by the parties — has never been re- 
pudiated by an English court, and has finally been accepted as the 
rule by which the validity of all contracts is to be decided.® 


1 Alves v. Hodgson, 7 T. R. 241 (1797). 

2 x Phillips 147. Action to recover money lent in Germany to be used in gambling. 
Recovery allowed, as permitted by the German law, though not by the English law. 

3 3 Atk. 727. Mortgage in England of a plantation in the West Indies; interest 
reserved at a rate invalid in England, but valid in the West Indies; mortgage held 
invalid. 

* 3 Moo. P. C.N. 8. 290, 12 L. T. Rep. 808. Ticket issued in England for carriage 
to Mauritius, exempting liability for loss of baggage. Law of England governs. 

5 In re Missouri S. S. Co., 42 Ch. D. 321; Hamlyn v. Talisker Distillery, [1894] 
A. C. 202; South African Breweries v. King, [1899] 2 Ch. 173, [1900] 1 Ch. 273; 
Spurrier v. La Cloche, [1902] A. C. 446. This doctrine has been fully adopted by Pro- 
fessor Dicey. Conf. Laws, 2 ed., p. 529. 
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Before investigating the history of this doctrine in the United 
States it will be well to consider whence Lord Mansfield derived it. 
There is very little doubt of its origin. The authorities which he 
cited for his dictum were two continental writers, Huberus and Voet. 
No earlier English case laying down such a rule was cited by him or 
has ever been found by a later commentator or judge. The doctrine 
itself is one that is quite foreign to common-law notions. That parties 
should be allowed to choose a law for themselves by which they should 
be governed is not a natural notion in a law based like ours on the 
complete jurisdiction of the territorial sovereign. The continental 
idea of the applicability of law, derived from the political system of 
the Roman empire, regarded a system of law as the peculiar property 
of the person entitled to it, which he had at any time a right to claim; 
but he might at any time in place of it accept another system. A 
Roman citizen anywhere in the world had a right to claim the pro- 
tection of the Roman law, though he might if he chose waive that 
protection and act in obedience to a provincial or barbarian law, and 
this liberty of choice persisted to modern times. It is a prevailing 
doctrine on the continent of Europe that in the case of all voluntary 
obligations, parties, since they have the right to choose whether or not 
they will be bound, have also the right to choose the law under which 
they shall be bound. This doctrine, first clearly formulated by 
Dumoulin, is known as the principle of autonomy of the will.’ After 
the first argument of Robinson v. Bland, the court found itself unable 
to decide the case, and ordered a reargument; and among other sug- 
gestions they directed that civil-law authority should be looked into 
in the hope that the doctrines therein adopted might throw light on 
the case, in the absence of common-law precedent.? In view of these 
facts there can be but one conclusion. The doctrine was adopted 
bodily from the continental writers, and is an anomaly in our own 
law, though quite consistent with the principles of the modern civil 
law. 

Is it then permissible for us to base principles of the conflict of laws 
on civil-law authorities? It is submitted in general that this should 
not be done. It is true that certain doctrines of the conflict of laws, 
relating to the limits of jurisdiction, are of international origin, and 
that they should therefore be the same throughout the civilized world; 


1 A. Pillet, Principes de droit int. privé, chap. xv. 
2 See the report, 1 W. BI. 234, 247. 
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a fact which is over-emphasized by the name Private International 
Law, often erroneously given to the subject. Apart however from 
questions of national jurisdiction there can be little doubt that the 
principles of the conflict of laws are in the fullest sense principles of 
the municipal law of each country. With us such questions are 
solved or should be solved entirely in accordance with common-law 
principles and analogies; and to follow the authority of writers on 
the modern civil law is as improper as it would be to accept from a 
continental writer the doctrine that a written contract requires no 
consideration. . The practice introduced by Lord Mansfield, or at 
least in his time, of turning to civil-law authors and authority, and 
continued by several scholarly American lawyers during the first 
third of the nineteenth century was not one which has tended to pre- 
serve the correctness and the purity of the common law. It would 
have been better if Lord Mansfield had contented himself with a 
discussion of the case before him on the ground accepted by all the 
court, and had refrained from introducing into our law notions de- 
rived from an alien system of legal thought. 

The authority of Lord Mansfield was powerful enough in America 
to secure the adoption of his dictum from the very start, and owing 
to the number of legally independent jurisdictions in this country 
the question came up more frequently than in England, and the doc- 
trine became established by a considerable weight of authority long 
before it was firmly fixed in the mother country. The first writer to 
consider the question in an authoritative treatise was Kent, who laid 
down Lord Mansfield’s rule with some little hesitation." A few 
years later, however, Story accepted it in full. So important is his 
treatment of the subject in the history of our law that it seems worth 
while to give the substance of it in full: 

“Generally speaking, the validity of a contract is to be decided by 
the law of the place where it is made. The same rule applies vice 
versa, to the invalidity of contracts; if void or illegal by the law of 
the place of the contract, they are generally held void and illegal 
everywhere. But there is an exception to the rule as to the universal 
validity of contracts, which is, that no nation is bound to recognize 
or enforce any contracts which are injurious to their own interests, or 
to those of their subjects.” ? 


1 3 Com. 48 (1 ed., 1828). 
* Conf. Laws, §§ 242, 243, 244. 
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“The ground of this doctrine, as commonly stated, is that every 
person, contracting in a place, is understood to submit himself 
to the law of the place, and silently to assent to its action upon his 
contract. . . . It would be more correct to say, that the law of the 
place of the contract acts upon it, independently of any volition of ~ 
the parties, in virtue of the general sovereignty possessed by every 
nation to regulate all persons, property, and transactions within its 
own territory.” * 

“The law of the place of the contract is to govern as to the nature, 
obligation, and interpretation of it.” ? 

“The rules already considered suppose that the performance of the 
contract is to be in the place where it is made either expressly or by 
tacit implication. But where the contract is either expressly or tacitly 
to be performed in any other place there the general rule is, in con- 
formity to the presumed intention of the parties, that the contract as 
to its validity, nature, obligation, and interpretation, is to be governed 
by the law of the place of performance.” ° 
- Both Kent and Story cited a number of American cases in support 
of the doctrine they laid down. These cases had almost without ex- 
ception adopted the intention of the parties as the test of the law 
of the contract. Thus, in Powers v. Lynch,* the Supreme Court of 
Massachusetts said, “Contracts are to be considered by the laws of 
the country where made . . . provided it does not appear from the 
nature of the contract, or from other facts, that in the contemplation 
of the parties, the performance of the contract has relation to the 
laws of another country.” In New York the Supreme Court in 
Thompson v. Ketcham § said, “Where a contract is made in refer- 
ence to another country, in which it is to be executed, it must be 
governed by the laws of the place where it is to have its effect.” And 
a little later, in the same case * Chief Justice Kent said, “The lex 
loci is to govern, unless the parties had a view to a different place, 
by the terms of the contract.” In M’Candlish v. Cruger 7 the South 
Carolina Court said, “Whenever the contract is made with a view of 
its being performed in another country, then the law of the place 
where the performance is to be made should be the true rule.” And 
in Pennsylvania, in Hazelhurst v. Kean,® the court said, “The 


1 Conf. Laws, § 261. 2 Ibid., § 263. 
3 Ibid., § 280. * 3 Mass. 79 (1807). 
5 4 Johns. 285 (1809). ® 8 Johns. 189 (1811). 


7 2 Bay 377 (1802). 8 4 Yeates 19 (1804). 
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parties must be supposed to have in contemplation the law of the 
place where the contract is made, and it necessarily forms a part of 
the contract.” 

Hardly a voice seems to have been raised in opposition to this doc- 
trine until, in the year 1841, Chief Justice Shaw, in Carnegie v. Mor- 
rison,! reexamined the question, and reached a conclusion that does 
credit to his illuminated common-sense. It is positive law, he said, 
concurring with and giving effect to the act of the parties which de- 
termines the nature and extent of a contract. ‘The law operating 
upon the act of the parties creates the duty, establishes the privity 
and implies the promise and obligation on which the action is 
founded.” The general rule, therefore, is that the lex loci contractus 
determines the nature and legal quality of the act done; whether it 
constitutes a contract; the nature and validity, obligation and legal 
effect of such contract; and furnishes the rule of construction and in- 
terpretation. He admits an exception where the parties act in a place 
where there is no law; and points out that the execution of a contract 
must be according to the legal requirements of the place of execution. 
“So far as this transaction constituted a legal and binding contract at 
all, it was, we think, by force of the law of the place of contract oper- 
ating upon the act of the parties, and giving it force as such. The 
undertaking, it is true, was to do certain acts in England, to wit, to 
accept and pay the plaintiff’s bills; but the obligation to do those 
acts was created here, by force of the law of this state, giving force 
and effect to the undertaking of the defendant’s agent, and making it 
a contract binding on them. Supposing the law of England had pro- 
vided that no letter of credit should be issued, unless under seal, or 
stamped, or attested by two witnesses, or acknowledged before a 
notary, is it not clear that, as no such formalities are required by our 
laws, a letter of credit made here would be held good without such 
formalities? We think it would be so held even in England, under 
the authority of the general rule, that a contract, valid and binding 
at the place where made, is binding everywhere.” ? 


1 2 Met. 381 (1841). 

2 Judge Shaw adds, it is true: “‘there is no reference, tacit or express, in this in- 
strument, to the laws of England, which can raise a presumption that the parties looked 
to them as furnishing the rule of law which should govern this contract. It was, there- 
fore, in our opinion, in legal effect, a contract made in Massachusetts by parties, both 
of whom were here by their agents, or persons acting for their benefit and in their be- 
half, and therefore the nature, obligation, and effect of this contract must be governed 
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The influence of Judge Shaw and the power of his reasoning have 
been sufficient to gain considerable adherence since that time to the 
doctrine that a contract is governed by the law of the place of con- 
tracting. Still oftener the court relies on his reasoning to support the 
rule that the law of the place of making the contract governs unless 
there is some extraordinary provision which shows that another law 
was contemplated. But on the whole, as will be shown, the prevailing 
tendency of the American cases is to regard the intention of the parties 
as controlling; and this intention is often conclusively found to be in 
favor of the law of the place of performance. 

It is purposed, in another article, to consider the actual condition 
of the authorities in England and in the various jurisdictions of our 
own country. 


Joseph H. Beale. 


CAMBRIDGE, Mass. 
[To be continued.] 


by the law of this Commonwealth.” He thus seems to give a certain recognition to the 
power of parties by their own choice to make another law than that of the place of con- 
tract applicable to the obligation. But his whole line of reasoning, as well as the de- 
cision itself, leads directly to the conclusion that no other law than that of the place of 
making can apply to the validity or the nature of the obligation. 
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THE FORCE AND EFFECT OF THE 
- ORDERS OF THE INTERSTATE 
COMMERCE COMMISSION. 


‘ HE Act to regulate commerce of February 4, 1887, sometimes 
called the “Cullom ” law or the “Interstate Commerce ”’ law, 
! was subjected, from the day of its enactment, to a great deal of igno- 
4 rant and unwarranted criticism. Hasty critics noted at once that the 
i Interstate Commerce Commission, the body created to apply and 
i enforce the new statute, was equipped with no process to compel 
if obedience to its decrees; that to make its conclusions obligatory upon 
| the carriers it must invoke and obtain the aid of the Federal courts, 
: and they too readily assumed that in the absence of such aid, or until 
i it could be utilized in each separate case, the work of the Commission 
hi would be unproductive and its orders would be futile. Although the 
4h experiment, from the beginning, amply refuted this attack upon the 
4 theory of the law and the immense power and influence of the Com- 
a mission was promptly evident to close observers of its operations,’ 


popular opinion never recovered from the initial impression which 
q was made, and, when the revision of the law was undertaken in the 
years 1905 and 1906, Congress was strongly urged to attempt to 


ol 1 Testifying before the Committee on Interstate Commerce. of the United States 
ih Senate in May, 1905, Honorable Martin A. Knapp, Chairman of the Interstate Com- 
merce Commission, said, in part: © 

‘‘There appears to be a disposition in some quarters to discredit the present law and 
belittle the result of its operations. It has been described as a crude and ill-considered 
measure which has made little advance toward the accomplishment of its intended 
purpose. I am very far from having any sympathy with that erroneous view. On the 
contrary, I regard the Act to regulate commerce as one of the most important and 
beneficent statutes ever enacted by the Congress of the United States. ... Only when 
you compare the conditions which were characteristic and universal in 1887, with the 
conditions which generally prevail to-day, can you understand what great progress 
has been made in the conduct of these great highways of commerce. And I say that, 
if the men who were instrumental in procuring the passage of the Act to regulate com- 
merce have their names connected with no other measure, they deserve to rank high 
in the list of constructive statesmen. And I say this for the reason, gentlemen, that I 
do not myself favor any radical departure from the theories and plans and purposes 
of the present law.” Hearings before the Committee on Interstate Commerce, United 
States Senate, vol. iv, pp. 3292, 3293. 
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give a different and higher authority to the orders of the Commis- 
sion. How far the Congressional intent was controlled by this 
purpose and the scope and validity of the methods employed are the 
questions proposed for discussion in this paper.* 

Concerning the system in force from 1887 to 1906, that is until the 
enactment of the Hepburn law, the Supreme Court said: 

“By Section 16 a summary proceeding in equity is authorized and the 
form of the ultimate order of the court may be that of a ‘writ of injunc- 
tion or other proper process, mandatory or otherwise.’ Without attempt- 


ing now to define the extent of that section we may say it seems adequate 
to enable the Commission to enforce any order it is authorized to make.” ? 


Most of the orders of the Commission were obeyed ; in the compar- 
atively rare instances in which the aid of the courts was asked the fol- 
lowing inquiries, and these inquiries only, were apparently presented : 

A. Has a lawful order been issued ? 

B. Has it been obeyed ? 

Of these questions the second was found, in practice, to be negligible, 
for, while it is obvious that an order might be couched in such general 
terms as to permit a question as to whether certain acts constituted 
compliance therewith, no such controversy was, in fact, ever presented 
to any court. The controverted question, in every one of the forty- 
five litigated cases, was the lawfulness of the order. As an order 
might be unlawful because of (a) errors of fact or (0) errors of law, it 
was necessary to define the precise weight tc be attached to the find- 
ings of fact of the Commission in subsequent proceedings for the en- 
forcement of its orders. In an early case,* the authority of which has 
never been successfully challenged, it was held, (a) that the law 
invested the Commission with only administrative powers of super- 
vision and investigation which fell far short of making it a court or 
its action judicial; (6) that its findings of fact, being given only the 
force and weight of prima facie evidence in subsequent judicial pro- 


1 It should be borne in mind that the question of methods of compelling obedience 
to the Commission’s decrees affects a relatively small proportion of the cases it handles. 
From 1887 to 1906 there were only forty-five instances, out of more than four thousand 
cases formally or informally considered, in which orders were contested in the courts, 
and it is a matter of public record that approximately thirty-nine out of every forty 
_ cases were settled without litigation in any court. . 

2 Interstate Commerce Commission v. Lake Shore & Michigan Southern Railroad, 
197 U.S. 536, 543. 

* Kentucky & Indiana Bridge Company v. Louisville & Nashville Railroad, 37 Fed. 
567. 
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ceedings, its functions were in the nature of those of a general referee 
of each and every circuit court of the United States for the matters 
covered by the Interstate Commerce law; (c) that in making these 
findings prima facie evidence Congress merely exercised the well- 
established legislative power to prescribe a rule of evidence which 
in no way encroaches upon the courts’ proper functions; and (d) that 
the courts were not confined to the mere reexamination of the cases 
as heard and reported by the Commission, but might hear and deter- 
mine them de novo upon proper pleadings and proofs, the latter 
including not only the prima facie facts reported by the Commission, 
but all such other and further testimony, bearing upon the matters 
in controversy, as either party might introduce.’ 


1 “While the Commission possesses and exercises certain powers and functions 
resembling those conferred upon and exercised by regular courts, it is wanting in 
several essential constituents of a court. Its action or conclusion upon matters of 
complaint brought before it for investigation, and which the Act designates as the 
‘recommendation,’ ‘report,’ ‘order,’ or ‘requirement ’ of the board is neither final nor 
conclusive; nor is the Commission invested with any authority to enforce its decision 
or award. Without reviewing in detail the provisions of the law, we are clearly of the 
opinion that the Commission is invested with only administrative powers of supervi- 
sion and investigation, which fall far short of making the board a court or its action 
judicial, in the proper sense of the term. The Commission hears, investigates, and 
reports upon complaints made before it involving alleged violations of or omissions of 
duty under the Act; but subsequent judicial proceedings are contemplated and pro- 
vided for as the remedy for the enforcement, either by itself or the party interested, of 
its order or report in all cases where the party complained of, or against whom its 
decision is rendered, does not yield voluntary obedience thereto. . . . The Commis- 
sion is charged with the duty of investigating and reporting upon complaints, and the 
facts found or reported by it are only given the force and weight of prima facie evi- 
dence in all such judicial proceedings as may thereafter be required or had for the 
enforcement of its recommendation or order. The functions of the commissioners are 
those of referees or special commissioners, appointed to make preliminary investigation 
of and report upon matters for subsequent judicial examination and determination. 
In respect to interstate commerce matters covered by the law, the Commission may be 
regarded as the general referee of each and every circuit court of the United States, 
upon which the jurisdiction is conferred of enforcing the rights, duties, and okligations 
recognized and imposed by the Act. It is neither a Federal court under the Constitu- 
tion, nor does it exercise judicial powers, nor do its conclusions possess the efficacy of 
judicial proceedings. . . . 

‘“We are also clearly of opinion that this court is not made by the Act a mere exe- 
cutioner of the Commissioner’s order or recommendation, so as to impose upon the 
court a nonjudicial power. . . . The suit in this court is, under the provisions of the 
Act, an original and independent proceeding, in which the Commission’s report is 
made prima facie evidence of the matters or facts therein stated. It is clear that this 
court is not confined to a mere reéxamination of the case as heard and reported by the 
Commission, but hears and determines the cause de novo, upon proper pleadings and 
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What may be called the administrative theory of the new law 
asserts that for the mechanism for enforcement thus defined, the 
Hepburn law’ attempts to substitute a sort of advance legislative ac- 
ceptance of an indefinite series of blank drafts, containing only the 
maker’s name, to be filled out at discretion by the Interstate Com- 
merce Commission, which is thus empowered to draw at will ? upon 
the reservoir of Federal power over railway rates and methods. Let 
us inquire whether the terms of the enactment support this description. 
The Commission is authorized to issue orders under several different 
conditions and for different purposes, but particularly, under Section 
15 of the law, it is authorized 


“. .. whenever, after full hearing upon a complaint .. . it shall be of 
the opinion that any of the rates, or charges whatsoever demanded, charged, 
or collected by any common carrier or carriers, subject to the provisions 
of this Act, . . . or that any regulations or practices whatsoever of such 
carrier or carriers affecting such rates, are unjust or unreasonable, or 
unjustly discriminatory, or unduly preferential or prejudicial, or otherwise 
in violation of any of the provisions of this Act, to determine and prescribe 
what will be the just and reasonable rate or rates, charge or charges, to be 
thereafter observed in such case as the maximum to be charged; and what 
regulation or practice in respect to such transportation is just, fair, and 
reasonable to be thereafter followed; and to make an order that the carrier 
shall cease and desist from such violation, to the extent to which the Com- 
mission find the same to exist, and shall not thereafter publish, demand, or 
collect any rate for charge or such transportation in excess of the maximum 
rate or charge so prescribed, and shall conform to the regulation or prac- 
tice so prescribed.” 

It is further provided, in the same section, that the orders contem 
plated by the foregoing 


proofs, the latter including not only the prima facie facts reported by the Commission, 
but all such other and further testimony as either party may introduce bearing upon 
the matters in controversy. The court is empowered ‘to direct and prosecute, in such 
mode and by such persons as it may appoint, all such inquiries as the court may think 
needful to enable it to form a just judgment in the matter of such petition; and on 
such hearing the report of said Commission shall be prima facie (not conclusive) evi- 
dence of the matters therein stated.’ No valid constitutional objection can be, urged 
against making the findings of the Commission prima facie evidence in subsequent . 
judicial proceedings. Such a provision merely prescribes a rule of evidence clearly 
within well-recognized powers of the legislature, and in no way encroaches upon the 
court’s proper functions.” Kentucky & Indiana Bridge Company v. Louisville & 
Nashville R. R., 37 Fed. 567. 

1 Approved June 29, 1906, 34 Stat. L. 584. 

2 The Commission may, itself, institute proceedings “‘to the same effect as though 
complaint had been made,” but, perhaps, this clause does not authorize rate-making 
without actual and formal complaint. Section 13. 
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“shall take effect within such reasonable time, not less than thirty days, 
and shall continue in force for such period of time, not exceeding two years, 
as shall be prescribed in the order of the Commission, unless the same shall 
be suspended or modified or set aside by the Commission or set aside by 
a court of competent jurisdiction.” : 


Supplementing these provisions the next section of the Act pro- 
ceeds to provide penalties for disobedience and means for the enforce- 
ment of those penalties, in part, as follows: \ 


“Any carrier, any officer, representative, or agent of a carrier, or any 
receiver, trustee, lessee, or agent of either of them, who knowingly fails or 
neglects to obey any order made under the provisions of section fifteen of this 
Act, shall forfeit to the United States the sum of five thousand dollars for 
each offense. Every distinct violation shall be a separate offense, and in 
case of a continuing violation each day shall be deemed a separate offense. 
_ “The forfeiture provided for in this Act shall be payable into the Treas- 
ury of the United States, and shall be recoverable in a civil suit in the name 
of the United States, .. .” 


Here, apparently, is an attempt to give the force of law to the act 
of an appointive Commission and to penalize transgression of the 
quasi-laws, regulations or administrative orders, by whatever term they 
are most accurately designated, which that Commission may proclaim. 
Legislation along this line, to be valid, must be within strictly defined 
limits.’ If the language of Sections 15 and 16 cannot be construed in 
any way except as indicating an intention to confer legislative powers 
upon the Commission this entire portion of the Act is invalid as beyond 
the constitutional power of Congress; if, on a narrower view, the 
power is not otherwise actually legislative in character but there has 
been an attempt to empower the Commission to set up rules which, 


. 1 One of the settled maxims in constitutional law is, that the power conferred 
upon the legislature to make laws cannot be delegated by that department to any 
other body or authority. Where the sovereign power of the State has located the author- 
ity, there it must remain; and by the constitutional agency alone the laws must be 
made until the Constitution itself is changed. The power to whose judgment, wisdom 
and patriotism this high prerogative has been entrusted cannot relieve itself of the 
responsibility by choosing other agencies upon which the power shall be devolved, nor 
-can it substitute the judgment, wisdom and patriotism of any other body for those 
alone to which the people have seen fit to confide this sovereign trust.” Cooley, Con- 
stitutional Limitations, 7th ed., p. 163. 

“‘The true distinction is between the delegation of power to make the law, which 
necessarily involves a discretion as to what it shall be, and conferring authority or dis- 
cretion as to its execution, to be exercised under and in pursuance of the law. The 
first cannot be done; to the latter no valid objection can be made.” Field v. Clark, 
143 U. S. 649. 
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if effectively supplemented by the penal clause, would subject to pen- 
alties as unlawful conduct which, in the absence of such rules, would 
be lawful, then the authority to issue the order may be sustained, but 
the penalties will fail and other portions of the statute must be searched 
for a means of enforcing the regulative orders. 

It is to be noted that the order provided for in Section 15 is to 
issue when the Commission, being duly informed, shall be of a cer- 
tain “opinion”; that this order may be “suspended or modified or 
set aside” by the Commission, or “suspended or set aside” by a 
court of competent jurisdiction, and that the period of its effective- 
ness is, within limits fixed by the statute, left to the discretion of the 
Commission, It is also important to note the fact that the penalty 
of forfeiture for violation of one of these orders and the manner of 
the enforcement of the penalty differ from the penalties and proced- 
ure provided in Section to for other violations of the Act. Section 16 
prescribes a forfeiture to the United States to be collected by a civil 
suit, while Section ro prescribes the ordinary criminal penalties of fine 
and imprisonment to be enforced by the ordinary criminal processes.' 

Considering the language of the statute without regard to the rule 
of construction which requires the adoption of that interpretation 
which brings the enactment within the constitutional authority of the 
legislature, there would seem to be a good deal of reason for holding 
that the orders contemplated necessarily involve the exercise of leg- 
islative discretion. In Interstate Commerce Commission v. Cincinnati, 
New Orleans & Texas Pacific Railroad, the Supreme Court said: 

“Tt is one thing to inquire whether the rates which have been charged 
and collected are reasonable, — that is a judicial act; but an entirely dif- 
ferent thing to prescribe rates which shall be charged in the future, — that 
is a legislative act.” ? 

The foregoing extract supports the suggestion that there can be but 
two means of dealing with interstate railway rates, — the legislative 
means and the judicial means. The Commission cannot have legis- 
lative power; it has not judicial power, for it could not exercise it 


1 Section 5440 of the Revised Statutes imposes penalties of fine and imprisonment 
whenever ‘‘two or more persons conspire either to commit any offense against the 
United States or to defraud the United States in any manner or for any purpose, and 
one or more of such parties do any act to effect the object of the conspiracy.” So 
far as the prohibitions of the Hepburn law are effective, this section is undoubtedly 
applicable. See United States v. Howell, 56 Fed. 21. 

2 167 U. S. 479, 499, 500. . 
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without its members having the judicial tenure of their positions. 
But it might, within proper limits, be an adjunct to the body possess- 
ing legislative power; it may appear that it is an adjunct to the judi- 
cial branch of the Federal government. So far as the quotation 
seems to suggest that the judicial power is incompetent to deal with 
future rates it is plainly qualified by later sentences in the same 
opinion which clearly recognize a certain degree of judicial power to 
control future charges for the services of railway common carriers. 


“And the argument is now made, and made with force, that while the 
Commission may not have the legislative power of establishing rates, it 
has the judicial power of determining that a fate already established is 
unreasonable, and with it the power of determining what should be a 
reasonable rate, and [to] enforce its judgment in this respect by proceedings 
in mandamus.” 


Evidently the court thought that such power might have been con- 
ferred upon the Commission, in its capacity as “general referee ” for 
the several circuit courts, and that such orders might have been made 
effective by subsequent judicial decrees, but that as it was not con- 
ferred “in unmistakable terms ” it could not be derived by implica- 
tion. The opinion, in the next sentence, continues: 

“The vice of this argument is that it is building up indirectly and by 
implication a power which is not in terms granted.” * 

Members of the Interstate Commerce Commission have not hesi- 
tated, either before or since the passage of the Hepburn law, to 
describe the powers they claim under its fifteenth section, in terms 


2 167 U.S. 479, 509. 
2 167 U.S. 479, 509. It will be observed that this view of the meaning of the opinion 


serves, also, to explain the sentence in the opinion, so inexplicable when considered as 
approving a delegation of legislative power, which has troubled so many students. 
This sentence, in no way essential to the determination of the case then in hand, fol- 
lows: ‘‘Congress might itself prescribe the rates; or it might commit to some sub- 
ordinate tribunal this duty; or it might leave with the companies the right to fix rates, 
subject to regulations and restrictions, as well as to that rule which is as old as the 
existence of common carriers, to wit, that rates must be reasonable.” 167 U. S. 479, 
494. Whatever doubt the foregoing may have raised in any mind as to the real atti- 
tude of the Supreme Court must have been dispelled by the unanimous opinion, written 
‘by the same hand, in Interstate Commerce Commission v. Chicago Great Western 
Railway, which says: ‘‘It is unnecessary .. . even to determine whether the language 
is sufficiently definite to make the duties cast on the Interstate Commerce Commis- 
sion ministerial, and therefore such as may legally be imposed upon a ministerial body, 
or tiga and therefore, under the Federal Constitution, a matter for Congressional 
action,...” 209 U.S. 108, 117, 118. 
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that unmistakably involve the exercise of legislative discretion. Thus, 
the accomplished Chairman of the Commission, whose clear intelli- 
gence, integrity of purpose, long service and courage in expression 
give exceptional weight to his published views, told the Committee 
on Interstate Commerce of the Senate, while the Hepburn law was 
under consideration: 


“To my notion regulation is legislation. It must in the nature of the 
case begin with the tariff — that is to say, it must begin with requiring the — 
announcement by the carrier of what he is going to charge. And then two 
questions at once arise . . . and the other question is, If that rate is wrong, 
how is it going to be corrected? ... 

“A tariff is a law. It is a rule of action of general application. So long 
as it is in force it has all the characteristics and all the binding obligations. 
of a statute. To depart from it is a misdemeanor, and it does not make 
any difference whether that tariff law is passed by the railroads, made by 
a Commission, or enacted by Congress. In either case, if that law is wrong 
the only thing to do is to change the law. If that law is broken, then the 
thing to do is to punish the man who broke ‘it. The courts are constituted 
to apply and enforce law and to punish those who violate law. The legis- 
lature is ordained to make laws and change laws, and in the very nature of 
the case the proposal to use the methods of a court to deal with a purely 
legislative question is incongruous and unsuitable.” * 


Again, after the enactment of the present law, speaking before the 
National Grain Dealers’ Association, Chairman Knapp said: 


“But when it comes to the other question, Is the toll which everybody 
pays more than ought to be paid; does it yield an excessive revenue to the 
carrier who is allowed to discharge this governmental function; does it 
operate with discriminating effect between different localities, or different 
articles of traffic; then I say you come to a question which the courts 
cannot and will not satisfactorily determine. And for this fundamental 
reason, that the question you thus raise is not a judicial question, but a 
legislative question. 

“Therefore, the tribunal and instrumentality by which these questions are 
to be determined must be not a judicial tribunal, but a legislative tribunal.” ? 


Another commissioner, Honorable Charles A. Prouty, writing in 
the light of many years’ experience as a member of the Federal regu- 
lative body, in the year 1906, said: 


1 Hearings before the Committee on Interstate Commerce, United States Senate, 
vol. iv, pp. 3299, 3300. 
? Freight, December, 1907. 
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“Now the fixing of a railway rate is in its nature legislative rather than 
judicial. There is no standard by which it can be determined. . . . It is 
finally a question of judgment what, taking everything into account, ought 
fairly to be done.” * 


“The making of a railway rate rests in the judgment of the traffic offi- 
cial. Within very wide limits that official could not demonstrate by any 
legal standard and legal evidence that his rate was right; neither could the 
shipper demonstrate by the same methods that it was wrong.” ? 


Notwithstanding these expressions and the impression likely to be 
derived from a hasty and superficial examination of the law, it is by 
no means certain that Congress, in formulating Section 15, fell into 
the error of attempting to delegate a portion of its legislative author- 
ity. Certainly, it is to be presumed in construing any separable part 
of the law, regardless of what may appear in some other separable 
part, that Congress was fully informed as to the unconstitutionality 
of any such delegation, and, if the language of the portion being con- 
strued will permit any conclusion as to the Congressional intent which 
is not obnoxious to the constitutional requirement, that conclusion is 
the one which is legally correct. 

“It is elementary when the constitutionality of a statute is assailed, if 
the statute be reasonably susceptible of two interpretations, by one of 
which it would be unconstitutional and by the other valid, it is our plain 
duty to adopt that construction which will save the statute from constitu- 
tional infirmity.” * 

It was even held by the Supreme Court in the “Commodities 
Clause ” case and in Harriman v. Interstate Commerce Commission, 
that a statute must be so construed as to adopt that one among differ- 
ent meanings which avoids grave constitutional doubts or difficulties. 


“If we felt more hesitation than we do, we still should feel bound to 
construe the statute not merely so as to sustain its constitutionality, but 


1 American Monthly Review of Reviews, May, 1906. 

2 American Monthly Review of Reviews, July, 1906. Of course no carrier can be, 
or ought to be called upon, in the absence of proof to the contrary, to prove “‘that his 
rate was right.” As the Supreme Court said, in Interstate Commerce Commission v. 
Chicago Great Western, “The presumption of honest intent and right conduct attends 
the action of carriers as well as it does the action of other corporations or individuals 
in their transactions in life. . . . Those presumptions of good faith and integrity 
which have been recognized for ages as attending human action have not been over- 
thrown by any legislation in respect to common carriers.” 209 U.S. 108, 119, 120. 

* United States v. Delaware & Hudson Company (the “Commodities Clause” 
case), 29 Sup. Ct. 527, and cases there cited, 
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so as to avoid a succession of constitutional doubts, so far as candor 
permits.” * 


“. , . the rule plainly must mean that where a statute is susceptible of 
two constructions, by one of which grave and doubtful constitutional ques- 
tions arise and by the other of which such questions are avoided, our duty 
is to adopt the latter.” ? 


But if search is made for an interpretation which avoids the consti- 
tutional inhibition of a delegation of legislative power and establishes 
in the Commission an authority not legislative in character, we are 
met, almost at the beginning, by a serious, though perhaps not insur- 
mountable, obstacle. This is not, that the Commission is accorded 
power to name, in its order, the precise maximum rate, or even to 
define the precise “regulation or practice ” that is just and reasonable 
“to be thereafter observed in such case.” As has already been made 
clear, the Supreme Court in the “Maximum Rate” case* did not 
declare that a grant of power to make such an order would have been 
ineffective; it merely held that no such grant had been made. If the 
courts of the United States can be authorized to control future rates, 
the Commission, as an auxiliary of the Federal courts, can be em- 
powered to fix, subject to proper judicial review, the rates to be 
charged. Such judicial power to control future rates and practices 
was exercised several times in the enforcement of orders of the Inter- 
state Commerce Commission under the Cullom law,‘ and unless it 
exists the decision of the Supreme Court in United States v. Missouri 
Pacific ® is without explanation or meaning. The true doctrine is 
doubtless that enunciated in Janvrin v. Revere Water Company ° 
by the Supreme Court’of Massachusetts, which is briefly epitomized 
in the following extract: 


“Tt calls on us to fix the extent of actually existing rights. With regard 
to such rights judicial determinations are not confined to the past. If it 


1 Harriman v. Interstate Commerce Commission, 211 U. S. 407. 

2 United States v. Delaware & Hudson Company, 29 Sup. Ct. 527. 

3 Interstate Commerce Commission v. Cincinnati, New Orleans & Texas Pacific 
Railroad, 167 U. S. 479. 

* A decision commanding obedience to an order of the Commission naming a 
specific rate to be observed in the future was apparently approved by the United States 
Supreme Court in the “Social Circle” case. Cincinnati, etc. Ry. Co. v. Interstate 
Commerce Commission, 162 U. S. 184. 

5 189 U. S. 274. 

® 174 Mass. 514; 47 L. R. A. 319. 
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legitimately might be left to this court to decide whether a bill for water 
furnished was reasonable, and if not to cut it down to a reasonable sum, 
it equally may be left to the court to enjoin a company from charging more 
than a reasonable sum in the immediate future.” 
But, if there is no insurmountable obstacle in the fact that the Com- 
7 mission’s orders are to be more specific than formerly, there is a very 
real and a very serious obstacle in the clause which seeks to give them 
the immediate force of law by prescribing penalties for their infrac- 
tion. No body that is not legislative in character can define an Act 
or an omission which is, therefore and thereafter, to be regarded as 
criminal and to subject the person who commits or omits it to pen- 
alties. Than this, there is no function of government more essentially 
legislative. The penalty clause of Section 16, already quoted herein,! 
does not apply to the carrier, or carrier’s agent, who is guilty of exact- 
ing an unreasonable or unjust rate or of enforcing an unreasonable 
or unjust regulation or practice, but to the person who disobeys an 
order of the Commission. Even applying to this clause the inevitably 
necessary qualification that to be effective at all the order to which it 
a could relate must be a lawful order, that is to say, regularly issued 
i and actually commanding observance of a reasonable maximum rate 
or a just regulation or practice, it is plain that the thing sought to be 
punished is not violation of the law against unreasonable rates or 
methods, but violation of the order of the Commission. Infractions 
of Federal law may be penalized by forfeitures of money, such for- 
feitures to be collected by a civil suit in the name of the United States, 
but 3 
“This, though an action civil in form, is unquestionably criminal in its 
nature, ...”? 
| In United States v. Eaton,* the Supreme Court had under consider- 
| ation a demurrer to an indictment against a person accused of violat- 
| ing a regulation of the Commissioner of Internal Revenue requiring 


| wholesale dealers in oleomargarine to keep certain books and to 
| make certain reports, the regulation having been promulgated in ac- 
cordance with the statute. The Court held that such a dealer who 
| “knowingly and wilfully ” failed to keep the books or to make the 
| reports was not liable to the penalties of the law, saying, in part: 


1 Ante, p. 16. 
a 2 Lees v. United States, 150 U. S. 476, 480. See also Boyd v. United States, 116 
U. S. 616, 634, and Hepner v. United States, 29 Sup. Ct. 474. 

3 144 U.S. 677. 
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- “Much more does this principle apply to a case where it is sought sub- 
stantially to prescribe a criminal offense by the regulation of a department. 
It is a principle of criminal law that an offense which sany be the subject 
of criminal procedure is an act committed or omitted ‘in violation of a 
public law, either forbidding or commanding it.’” 


Recent cases arising under the laws concerning public forests and 
forest reservations are apparently upon all fours with those that may 
arise in efforts to enforce forfeitures for violations of the Commis- 
sion’s orders. By an Act of Congress, approved on June 4, 1897, 
- the Secretary of the Interior was authorized to make rules and regu- 
lations for the protection of the public forests against destruction by 
fire and depredations, and it was specifically provided that violations 
of these regulations should be punished the same as violations of the 
Act itself. Subsequently the authority of the Secretary of the Interior 
was transferred by law to the Secretary of Agriculture, and the latter 
promulgated certain regulations. Sustaining a demurrer to an indict- 
ment charging violation of one of these regulations, Judge Whitson, 
in the Federal District Court for the Eastern District of Washington, 
said : 

“It is fundamental that the citizen has the right to rely upon the statutes 


of the United States for the ascertainment of the acts which constjtute an 
infraction of its laws. 


“A citizen desiring to obey the laws would search the acts of Congress 
in vain to find that grazing sheep upon a forest reserve without the permit 
of the Secretary of Agriculture is a criminal offense. It has been suggested 
that the acts under which the indictment is drawn give notice that the Sec- 
retary may make rules and regulations, and that the search would not be 
complete and the inquiry concluded until it be ascertained whether he has 
made such rules and regulations, the violation of which it is expressly 
declared shall be a criminal offense. But here we are led back to the dele- 
gation of legislative power. The rules prescribed by the heads of the 
departments are not necessarily promulgated. While they may be procured, 
they are not as easily available as are the statutes of the United States; nor 
does our system contemplate an examination of those rules for the ascer- 
tainment of that which may or may not be a crime, for the right to prohibit 
a thing ied to alone. 


cannot a statute to be upon by the courts 
or the executive department. It cannot authorize any other branch of the 
government to define that which is purely legislative, and that is purely leg- 


1 30 Stat. L. 35. 
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islative which defines rights, permits things to be done or prohibits the doing 
thereof. Certainly here, it is the Secretary of Agriculture who has under- 
taken to enact this law. He it is who has designated that which constitutes 
the crime. The thing prohibited, the thing for which the party is to be 
punished, the act which is the offense, is prescribed by the Secretary, and 
not enacted by Congress. As we have seen, this cannot be done.” ! 


In a similar case arising in another jurisdiction, Judge Wellborn, 
of the United States District Court for the Southern District of Cali- 
fornia, said: 

“Thus it will be seen that the very essence of the alleged crime, namely, 
what act shall constitute it, is not fixed by Congress, but wholly confided to 
the discretion of an administrative officer. If this does not necessarily involve 


a delegation of legislative power, it is difficult to conceive of a statute chal- 
lengeable on that ground.” ? 


-It is plain that, if the foregoing extracts correctly express the law 
of the land, so much of the Hepburn law as seeks to impose penalties 
for disobedience of the orders of the Commission, before they have 
received judicial sanction and obedience to them has been commanded 
by courts of competent jurisdiction, must be unconstitutional and 
inoperative. The propriety of the suggested construction is fully sus- 
tained by the opinion of the Supreme Court of the United States 


in Reagan v. Farmers Loan & Trust Company, from which the 
following is taken: 


“We do not deem it necessary to pass upon these specific objections 
because the fourteenth section or any other section prescribing penalties 
may be dropped from the statute without affecting the validity of the 
remaining portions, and if the rates established by the Commission are 
not conclusive, they are at least prima facie evidence of what is reasonable 
and just. For the purpose of this case it may be conceded that both the 
clauses are unconstitutional, and still the great body of the act remains — 
that which establishes the Commission, and empowers it to make reasonable 
rates and regulations for the control of railroads. It is a familiar law that 
one section or part of an act may be invalid without affecting the validity 
of the remaining portion of the statute. Any independent portion may be 
thus dropped out if that which is left is fully operative as a law, unless 
it is evident from a consideration of all the sections that the legislature 
would not have enacted that which is within, independently of that be- 
yond its power, applying this rule, and the invalidity of these two provi- 
sions may be conceded without impairing the force of the rest of the act. 


1 United States v. Matthews, 146 Fed. 306, 308, 310. 
2 United States v. Grimand, 170 Fed. 205, 209. 
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The creation of a commission, with power to establish rules for the opera- 
tion of railroads and to regulate rates, was the prime object of the 
legislature. This is fully accomplished whether any penalties are im- 
posed for a violation of the rules prescribed, or whether the rates shall 
be conclusive or simply prima facie evidence of what is just and reason- 
able. The matters of penalty and the effect as evidence of the rates are 
* wholly independent of the rest of the statute. Neither can it be supposed 
that the legislature would not have established the Commission and given 
it power over railroads without these independent matters.” + 


It is equally clear that, to save Section 15 from complete failure 
as an unconstitutional effort to delegate legislative power, the scope 
of the Commission’s authority to issue orders must be interpreted 
so as not to involve the exercise of legislative discretion. Then, 
there will remain as an effective means of compelling obedience to 
proper orders when such obedience is not voluntarily accorded, the 
clause of Section 16 empowering the Commission, or any party injured 
by failure to obey such an order, to apply to a Federal circuit court 
for its enforcement and authorizing the courts to hear and determine 
such cases and to grant the necessary relief. That is to say, the con- 
struction necessary to give constitutionality to Sections 15 and 16 
substantially restores the old procedure for the enforcement of the 
Commission’s orders. These orders cannot be “self-enforcing ” with- 
out being legislative in character; those who ignore them until they 
are sanctioned by a court cannot be subjected to penalties save those 
of public sentiment. The Commission is, as it always has been, the 
“general referee” in interstate commerce matters covered by the 
law for the circuit courts of the United States. 

The new law differs somewhat from the old in the language in 
which it defines the relation of the courts and the Commission when 
the latter (or an interested party) has applied for a decree enforcing 
an order. To reveal the precise difference in terms these portions of 
both laws are set forth below in parallel columns. 


The “Cullom” law. The “ Hepburn” law. 


“That whenever any common “Tf any carrier fails or neglects 
carrier, as defined in and subject to to obey amy order of the Commission 
the provisions of this Act, shall vio- . any party injured thereby, or the 
late, or refuse or neglect to obey or Commission in its own name, may 
perform any lawful order or require- apply to the circuit court . . . for an 
ment of the Commission ... it shall enforcement of such order. Such 


* 154 U. S. 362, 395, 396. 
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be lawful for the Commission or for 
any company or person interested 
in such order or requirement, to 
apply in a summary way by petition, 
to the circuit court . . . alleging such 
violation or disobedience, as the case 
may be; and the said court shall 
have power to hear and determine 
the matter, on such short notice to 
the common carrier complained of 
as the court shall deem reasonable; 
and such notice may be served on 
such common carrier, his or its offi- 
cers, agents, or servants in such 
manner as the court shall direct; 
and said court shall proceed to hear 
and determine the matter speedily 
as a court of equity, and without the 
formal pleadings and proceedings 
applicable to ordinary suits in 
equity, but in such manner as.to 
do justice in the premises; and to 
this end such court shall have power, 
if it think fit, to direct and prosecute 
in such mode and by such persons 
as it may appoint, all such inquiries 
as the court may think needful to 
enable it to form a just judgment i in 
the matter of such petition; and on 
such hearing the findings of fact in 
the report of said Commission shall 
be prima facie evidence of the matters 
therein stated; and if it be made to 
appear to such court, on such hear- 
ing or on report of any such person 
or persons, that the Jawful order, or 
requirement of said Commission 
drawn in question has been violated 
or disobeyed, it shall be lawful for 
such court to issue a writ of injunc- 
tion or other proper process, man- 
datory or otherwise, to restrain such 
common carrier from further con- 
tinuing such violation or disobedi- 
ence of such order or requirement 
of said Commission, and enjoining 
obedience to the same; and in case 
of any disobedience of any such 
writ of injunction or other proper 
process, mandatory or otherwise, it 
shall be lawful for such court to 


application shall be by petition, 
which shall state the substance of 
the order and the respect in which © 
the carrier has failed of obedience 
and shall be served upon the car- 
rier in such manner as the court 
may direct, and the court shall pros- 
ecute such i inquiries and make such - 
investigations, through such means 
as it shall deem needful in the ascer- — 
tainment of the facts at issue or 
which may arise upon the hearing 
of such petition. If, upon such 
hearing as the court may determine 
to be necessary, it appears that the 
order was regularly made and duly 
served and that the carrier is in dis- 
obedience of the same, the court 
shall enforce obedience to such order 
by a writ of injunction, or other 
proper process, mandatory or other- 
wise, to restrain such carrier, its 
officers, agents, or representatives, 
from further disobedience of such 
order, or to enjoin upon it, or them, 
obedience to the same; and in the 
enforcement of such process the 
court shall have those powers ordi- 
narily exercised by it in compelling 
obedience to its writs of injunction 
and mandamus.” 
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issue writs of attachment, or any 
other process of said court incident 
or applicable to writs of injunction 
or other proper process, mandatory 
or otherwise, against such common 
carrier, and if a corporation, against 
one or more directors, officers, or 
agents of the same, or against any 
owner, lessee, trustee, receiver, or 
other person failing to obey such 
writ of injunction, or other proper 
process, mandatory or otherwise; 
and said court may, if it shall think 
fit, make an order directing such 
common carrier or other person so 
disobeying such writ of injunction 
or other proper process, mandatory 
or otherwise, to pay such sum of 
money, not exceeding for each car- 
rier or person in default the sum of 
five hundred dollars for every day 
after a day to be named in the order 
that such carrier or other person 
shall fail to obey such injunction or 
other process, mandatory or other- 
wise; and such money shall be pay- 
able as the court shall direct, either 
to the party complaining or into 
court, to abide the ultimate decision 
of the court, or into the Treasury; 
and payment thereof may, without 
prejudice to any other mode of re- 
covering the same, be enforced by 
attachment or order in the nature 
of a writ of execution, in like man- 
ner as if the same had been recovered 
by a final decree in personam in such 
court.” 


The changes of phraseology which are particularly significant in 
connection with the discussion which follows are indicated, in the fore- 
going extracts, by italics. No one will fail to note the omissions of 
the word “lawful” as a qualification of the word “order,” nor the 
substitution therefor, in the clause defining the condition precedent to 
the issue of the enforcing writ, of the requirement that the order shall 
have been “regularly made and duly served.” The other significant 
alteration in this portion of the statute is the omission of the rule 
which formerly made the findings of fact of the Commission prima 
facie evidence. It is very difficult to comprehend how any one could 


| | 
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{ have regarded the word “lawful” in the original law as actually lim- 
iting in any degree the judicial power to enforce the orders of the 
Commission or attach any importance whatever to the substitution of 
the qualification “regularly made and duly served ” in the new law. 
Certainly no statutory language could authorize the enforcement of 
| an unlawful order, and none could be “regularly made” unless it 
| were “lawful.” 
| It would seem then that the conclusions reached in Kentucky & 
| Indiana Bridge Company v. Louisville & Nashville Railroad,’ already 
a herein quoted, are applicable to proceedings for the enforcement of 
} orders, under the new law, except that there are no longer any au- 
| thoritative findings of fact which are entitled to be considered prima 
facie evidence, and that this decision as accurately defines the func- 
| tion of the Commission under the Hepburn law as it did under the 
| law actually in force when it was rendered. The Commission has no 
| authority, — it could have no authority, — to prescribe a rate or regu- 
/ lation or practice which is not limited in the law by the requirement 
that it must be reasonable and just. This limitation upon its au- 
thority is in the express terms of the statute and it is essential to the 
existence of any authority at all. And whether an act done under 
| color of a power granted is actually within the terms of the grant of 
| power must always be a fundamental inquiry when the validity or 
efficacy of the act is in question.? It is almost too obvious to be 
, stated without apology, that in any judicial inquiry as to whether the 
| Commission has acted within the scope of its authority every fact 
and consideration must be material and relevant which would have 
been material and relevant in the investigation upon which the 
Commission based the challenged order. 


1 Ante, p. 13. 

2 “On the other hand, under another possible construction of the provision, the 
court has power to pass upon the reasonableness of the orders of the Commission upon 
their merits. We notice a trend in the decisions toward the latter construction, but we 
deem it inexpedient to express any opinion in the matter until after a final hearing.” 
New York Central & Hudson River R. R. v. Interstate Commerce Commission, 168 
Fed. 131. 

“T have believed that if a law conferred upon a commission the authority in such a 
case as this — one of these contested cases — to substitute a reasonable rate, that the 
carrier could go to court on the theory that the Commission had exceeded its authority 
by prescribing an unreasonable rate.” Honorable Martin A. Knapp, Chairman, 
Interstate Commerce Commission, Testimony before Interstate Commerce Committee, 
United States Senate, May, 1905, vol. iv, p. 3303. . 
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The results of this inquiry may now be briefly summarized. If the 
analysis which has been undertaken is correct, it follows (first) that, 
as Congress could not confer legislative power upon the Commission, 
and as merely ministerial methods are incompetent to perform the 
tasks of rate-regulation, the orders which the regulative agency is 
empowered to make must depend upon inquiries of judicial quality ; 
(second) that these orders cannot have compulsory force of them- 
selves but must depend for their enforcement upon the Federal 
courts; and (¢hird) that the forfeitures attempted to be provided 
for failure to obey orders must fail, as only a legislative body can 


define an act or an omission which by such definition becomes penal.’ 


It may be, also, that the rates named in an order made by the Com- 
mission, are entitled to weight, as prima facie evidence of what is 
just and reasonable, in a suit brought, under Section 8, by a plain- 
tiff claiming damages for the omission of an act, viz. the act of 
obedience to an order, required by the law. When asked to enforce 
an order of the Commission the Federal circuit court must pro- 
ceed substantially as it did under the “Cullom” law, except that 
it no longer has the aid of a prima facie case made up by the 
Commission. 
H. T. Newcomb. 


Wasaincton, D.C. 
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CONCEALMENT OF ASSETS IN BANK- 
RUPTCY CASES. 


LTHOUGH section 29 of the Bankruptcy Act has made it a 
crime in a debtor to have “concealed, while a bankrupt or after 
his discharge, from his trustee any of the property belonging to his 
estate in bankruptcy,” experience has shown that this is one of the 
usual incidents to be expected in the ordinary dishonest bankruptcy 
case. While the commercial community demands a criminal prose- 
cution in an extraordinarily flagrant case of concealing assets, or 
where there is an unusual succession of such dishonest failures in a 
locality, yet the average merchant’s primary interest is merely to re- 
cover such assets so as to make his dividend from the estate as large 
as possible. He is willing that such dishonest bankrupts shall be 
punished, but he will usually forego this desire if the bankrupt tempts 
him to accept a composition by giving him a few cents on the dollar 
more than “the assets in sight ” will yield. While this may be due in 
part to a lax commercial standard amongst our merchants, it is also 
due to two definite faults in the administration of the bankruptcy law 
by the courts themselves. A composition proceeding under section 12 
enables creditors to obtain their dividend more speedily than through 
the regular administration of a bankrupt estate. In large part this is 
inevitable. In part, however, it is due to a failure of the administrative 
part of the District Courts to compel the payments of dividends as 
often and as speedily as is contemplated under section 65 (6). But 
the principal cause of this is in the attitude of many of the courts in 
demanding a standard of proof concerning concealed assets, which is 
commercially impractical and legally unsound. 

Very correctly the courts have generally laid it down as a funda- 
mental axiom in this class of cases that they will not make an order on 
the bankrupt to turn over to his trustee secreted assets which he is 
alleged to be wrongfully withholding unless they are prepared to 

follow up a non-compliance with the same by a further order com- 
 mitting him for contempt of court.’ The result, therefore, is that the 

? American Trust Company v. Wallis, 126 Fed. 464; In re Rosser, 101 Fed. 562, 


4A. B. R. 153; In re Adler, 129 Fed. 502, 12 A. B. R. 19; Inve Walder, 152 Fed. 
489, 16 A. B. R. qr. 


30 
| 
| 
if 
| 
ih 
| 
il 
it 
il | 
| 
| | 
| 
| | 
| 


CONCEALMENT OF ASSETS IN BANKRUPTCY CASES. 31 


inquiry concerning assets wrongfully concealed by a bankrupt from. 
his trustee naturally divides itself into two distinct lines of investiga- 
tion. The first is whether assets have been secreted by the bankrupt, 
and if so what they are. The second, what can be done by the bankrupt 
to procure their return. 

There is very little real difficulty or difference of opinion in relation 
to this first question. If the creditors or the trustee establish by a fair 
preponderance of the evidence the facts from which a concealment of 
assets is to be deduced the court draws the natural inferences just as 
in any ordinary legal proceedings. On the other hand there is a very 
definite and irreconcilable conflict of opinion as to what the court will 
require from the complainants in the way of proof of the bankrupt’s 
ability to comply with an order to return assets which the court is 
willing to believe have been wrongfully withheld from the bankrupt 
estate. This divergence of points of view and its consequent differ- 
ences in the administration of the law by the various District Courts 
as well as the diversity of opinion between the several Circuit Courts 
of Appeal can best be illustrated by means of a typical case. In an 
exceedingly well written report a referee in bankruptcy submitted to 
the district judge for the Northern District of Georgia’ the following 
findings of facts: 1. The bankrupt who was a country merchant in 
Georgia destroyed his original invoices of merchandise. 2. The bank- 
rupt failed to produce the original book kept by him in his business, 
_ and offered no adequate explanation for its non-production. He 
produced a book purporting to be a copy thereof made under such 
circumstances as to justify the belief that it did not fairly set forth his 
business transactions. 3. A short time before the filing of the peti- 
tion in bankruptcy the bankrupt was possessed of a stock of merchan- 
dise, so large as to attract attention. Persons qualified to judge of its 
value estimated it to be worth about $20,000, which value was cor- 
roborated by statements of the bankrupt made before the bankruptcy 
proceedings. 4. The net amount of the goods, when the receiver took 
charge, was found to be only $4423.53. 5. The sales made prior to 
the bankruptcy did not account for the discrepancy. 6. There was 
evidence that considerable merchandise had been moved from the 
bankrupt’s store out of business hours, and there was strong suspicion 
that on several occasions during the night, boxes had been moved 


1 Report of W. E. H. Searcy, Jr., quoted Imre Rogowski, 166 Fed. 165, 21 A. B. 
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from the bankrupt’s store to that of his son-in-law a short distance 
7 away. A small part of such goods had been recovered by a receiver 
a from the son-in-law. Without taking into account a considerable 
| shortage of cash, the conclusion was reached that the bankrupt was 
withholding, secreting, and concealing from the trustee, merchandise. 
| “That said merchandise withheld, secreted, and concealed by the 
| bankrupt is within the possession or custody, or in the power and 
control of the said A. Rogowski, bankrupt.” 

After reading this report no reasonable business man or lawyer with 
commercial experience can have any doubt about that case. Yet on 
technical objections the report was recommitted to the referee for “a 
more specific finding.” He then submitted a further report. 


“T further find that there is no testimony which would authorize a find- 
ing that any part or all of said merchandise consisted of dry goods, or no- 
tions, or clothing or shoes, or any other particular class of merchandise, 
other than to find and say that it must of necessity have consisted of such 
articles of merchandise as were bought and carried in stock by the bank- 
rupt. This is as full, definite and particular description of the merchandise 
as may be made from the evidence in the case.” 


Thereupon the district judge dismissed the trustee’s petition for an 

order on the bankrupt to deliver up to him secreted assets because 
“the referee did not point out in this report where any of the goods 
I were or locate them in a definite way.” 
Here, then, is a case where shortly before a failure the bankrupt 
! had a considerable stock of merchandise, while after bankruptcy the 
/ assets are found to be but a small part of what they had been. Noth- 
| | ing in the ordinary course of business explains this. Circumstances 
|| irresistibly indicate a fraudulent secretion of property. No one ex- 
| cept the bankrupt can say where the property now is. He either re- 
mains silent or offers no adequate explanation. 

One view is pithily summarized and tersely put by Judge 
Sanborn. 


“The rule by which this issue is to be determined is that the property of 
the bankrupt estate traced to the recent possession or control of the bank- 
rupt is presumed to remain there until he satisfactorily accounts to the court 
for its disappearance or disposition. He cannot escape an order for its sur- 
render by simply adding perjury to fraudulent concealment or misappro- 


1 Boyd v. Glucklich, 116 Fed. 131, 8 A. B. R. 393. 
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priation. It is still the duty of the referee and of the court, notwithstanding 
his oath and testimony, if satisfied beyond a reasonable doubt that he has prop- 
erty of the estate in his possession or under his control, to order him to sur- 
render it to the trustee, and to enforce that order by confinement as for 
contempt.” * 


The opposing line of decisions is fairly represented by the opinion of 
the come of Appeals for the Fifth Circuit referred to in the “em 
case : 


“Tt follows sdiaibioasii that an order imprisoning a bankrupt for con- 

tempt for failure to obey a decree to pay money or surrender goods into court, 
_ is erroneous as a matter of law, where the bankrupt by sworn answer denies 
that he has the money or goods, and it does not appear clearly and affirma- 
tively from the record, notwithstanding his denials, that he has the power to 
comply with the decree. The bankrupt is at least entitled to that much pro- 
tection if indeed the courts are to refuse to follow the wise rule of the common 
law which makes the sworn denials of the answer sufficient defence to the 
contempt proceedings, leaving the question of the truth of the answer to be. 
contested in a prosecution for perjury.” 


Or perhaps this attitude of the courts is expressed more strikingly 
by the District Court of South Carolina,* which says that “the court. 
in making an order to commit a bankrupt to jail as for contempt for 
failure to account for goods and money, should be governed by the. 
same considerations which would influence a jury in a criminal prose- 
cution, giving to the bankrupt the benefit of any reasonable doubt.” 

So, whichever of these opinions is followed, the conclusion inevitably 
is that no order is to be made on the bankrupt unless the court is satis- 
fied beyond a reasonable doubt that the bankrupt has the secreted assets 
in actual possession or control. The proceeding to compel a restitu- 
tion of assets with a possibility of punishment for contempt is perhaps 
in the majority of jurisdictions * regarded as “criminal in its char- 
acter,” and a conclusion against the bankrupt is to be reached only 
when the evidence induces such belief beyond a reasonable doubt. 

The short answer to such arguments is that such proceedings are 
not in their nature criminal. In the courts of chancery an attachment 


1 In re Gerstal (Ill. S. D.), 123 Fed. 166, 10 A. B. R. 411; Imre Kane (Pa. M. D.), 
125 Fed. 984, 10 A. B. R. 478; In re Dewell (Mo. W. D.), 100 Fed. 633, 4 A. B. R. 60. 

* Samuel v. Dodd, 142 Fed. 68, 16 A. B. R. 163. 

* In re Switzer, 140 Fed. 796, 15 A. B. R. 468. 

* Moody v. Cole (Me.), 148 Fed. 295, 17 A. B. R. 818; In re Goldfarb (Ga.),. 132 
Fed. 643, 12 A. B. R. 386; Imre Anderson (S. C.), 103 Fed. 854, 4 A. B. R. 640. 
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to enforce obedience to an order to pay money or to surrender prop- 
erty is to be regarded as a civil execution for the benefit of the equitable 
owners of the fund.' “If the fact that a failure to comply with the order 
of the court may result in imprisonment of the respondent for contempt 
makes it a criminal case, many proceedings, and especially proceedings 
in courts of equity, would have to be treated as criminal proceedings. 
The failure on the part of the defendant to execute a conveyance de- 
creed by a court of equity in a proceeding for a specific performance 
may be enforced by imprisonment as for contempt. Refusal to an- 
swer interrogatories in a bill of discovery, refusal to pay alimony in 
a divorce suit, disobedience to a writ of mandamus or violation of an 
injunction may result in such punishment; but no one will contend that 
for this reason such proceedings are in the nature of criminal actions. 
The punishment for contempt in bankruptcy proceedings is simply for 
disobedience of the judgment of the court after it is found that the 
respondent has money or property belonging to the bankrupt estate in 
his possession or under his control, and, although able to comply with _ 
the order of the court, wilfully refuses to do so. These provisions in 
the bankruptcy act, authorizing courts of bankruptcy to enforce obe- 
dience to their orders by punishment as for contempt, are neither novel 
nor unusual. They were included in every bankruptcy act, and similar 
provisions have been enacted by almost every State in the Union... . 
In proceedings supplemental to or in aid of executions, courts are au- 
thorized by these statutes to enforce the surrender of assets subject to 
executions, and for this purpose may commit to jail any person re- 
fusing to comply with such order.” ? 

The rule requiring that the complainant shall establish “beyond a 
reasonable doubt ” the bankrupt’s possession or control over the se- 
creted property is only another aspect of this error of regarding con- 
tempt proceedings as criminal prosecutions. If the proceedings are 
not criminal there is of course no such rule of evidence. However, 
many courts which stop short of calling contempt proceedings criminal, 
still cling to this “beyond a reasonable doubt” rule. While there is 
more or less authority for this, yet the weight of authority is clearly 
that the rule of evidence is no more stringent on such issues than upon 
any other issues of fact in chancery. That amount of evidence which 
will satisfy the conscience of the court is sufficient. The ordinary rule 


1 Inre Alphin & Lake Cotton Co., 134 Fed. 477, 14 A. B. R. 197. 
2 In re Alphin & Lake Cotton Co., supra. 
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_ of the “fair preponderance of the evidence” is enough to discharge the 
burden of proof on the complainant in contempt proceedings." 

What has in part misled the courts is an excessive caution to pre- 
vent a harsh or abusive use of the provisions of the Bankruptcy Act 
by over-zealous creditors against their debtors. ‘Creditors who sell 
to persons of doubtful or unknown financial standing, and of unknown 
or suspicious character for integrity, and who, by their own lack of 
ordinary diligence, have become the victims of fraud, should proceed 
for redress under the ordinary methods of legal procedure, and cannot 
expect to use, as an ordinary agent in the collection of debts, the power 
to imprison for contempt, which is to be applied only in cases of con- 
tumacious resistance to the orders of the court.”? In part too this 
error is due to the failure to recognize that the Bankruptcy Act itself 
has imposed upon the bankrupt an absolute duty to “submit to an ex- 
amination concerning the conducting of his business, the causes of 
his bankruptcy, his dealings with his creditors and other persons, 
the amount, kind, and whereabouts of his property,” etc.* The dis- 
positions of his assets must necessarily be peculiarly within the knowl- 
edge of the bankrupt. His silence on the subject can admit of but one 
interpretation. It is of itself the most significant of evidence. While 
an explanation that does not explain is even worse. 

Common sense would ordinarily dictate that “the question is whether 
it is sufficient for the bankrupts to state that they have not the prop- | 
erty. If they have not the property, they should tell what they did 
with it. If they cannot do this, the court would be justified in finding 
that they still had it.” * “If the money is once placed into the hands 
of a respondent, the burden is upon him to make some reasonable 
explanation of what has become of it or at least that it has ceased to 
be in his possession or under his control at the time the order to turn it 
over was made.” © 

This idea of shifting the duty of producing further evidence to ex- 
plain or rebut evidence already introduced, which, if unexplained or 
uncontradicted, would be sufficient to establish a prima facie case is 
to-day common enough in many other classes of cases. Thus in the 


! Rapalje Contempt Par. 126; In re Cole, 163 Fed. 180, 20 A. B. R. 761; Verplank v. 
Hall, 2t Mich. 470; Stuart v. Stuart, 123 Mass. 370; Drakesford v. Adams, 98 Ga. 722. 

2 In re Davidson, 143 Fed. 173, 16 A. B. R. 337. 

* Section 7 (9). 

* Matter of Levy, 142 Fed. 442, 15 A. B. R. 169. 

5 Inre Alphin & Lake Cotton Co., 134 Fed. 477, 14 A. B. R. 194. 
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tort cases of daily occurrence in our courts, evidence of an accident may 
be introduced of such a nature that our common experience indicates 
that it would not have happened if there had not been negligence. 
Some courts have said that this makes out a prima facie case for the 
plaintiff, others say that the negligence is inferred or presumed. “ But 


whichever form of expression may be chosen, prima facie evidence in 


legal intendment means evidence which if unrebutted or unexplained 
is sufficient to maintain the proposition and warrant the conclusion to 
support which it is introduced.” * 

This rule of law is no less applicable to the class of cases under con- 
sideration. ‘The presumption of law in such cases, in the absence of 
satisfactory explanation, is that the property traced to the hands of 
the bankrupt a short time prior to the suspension of business remains 
in his hands, and the bankrupt must answer therefor.” ? 

So even though imprisonment for contempt may be the ultimate 
outcome of a petition to require the return of secreted assets by a 
bankrupt, still the correct rule of law is that applied in ordinary chan- 
cery suits. A proceeding to procure the return of concealed assets is 
neither criminal nor quasi-criminal in its nature. Such proceedings 
retain their character as civil throughout. The ordinary rules of evi- 
dence apply, and the ordinary inferences and presumptions are to be 
made. The plaintiff sustains his contentions if each material allega- 
tion is established by a fair preponderance of evidence. The bankrupt 
who has a statutory duty to make true and full disclosure of his prop- 
erty and his dealings, does not stand protected by any presumption of 
innocence nor is he entitled to any special protection from the court. 
Though it is of course true that the court should exercise with caution 
its extraordinary power to punish for contempt, where a proper case 
is presented by the evidence, a court is not to allow itself to be de- 
terred by the consequences. 

Lee M. Friedman. 


Boston, Mass. 


1 Carroll v. Boston Elevated R., 200 Mass. 527, and cases there cited. See also 
Wigmore Evidence, chap. lxxxvi. 
2 In re Rogers Dry Goods Co., 133 Fed. 100, 13 A. B. R. 266. 
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CONFLICT OF LAWS AND THE ENFORCE- 
MENT OF THE STATUTORY LIABILITY 
OF STOCKHOLDERS IN A FOREIGN 
CORPORATION. 


T is well settled that, without any express statutory enactment, 

one who subscribes to the capital stock of a corporation is liable 

to it for the par value of the shares for which he subscribes. This 

obligation has been likened to a trust fund for the benefit of corpo- 

rate creditors. They may enforce it even after the insolvency of the 
corporation.” 

Many States, however, provide by statute for an additional lia- 
bility on the part of the stockholders to the corporate creditors. A 
familiar example of such statutory liability is that of stockholders in 
National Banks. Indeed this has frequently served as a model to the 
States. As with National Banks the liability is apt to be for a sum not 
greater than the par value of the stock. As with National Banks 
also the liability is secondary. The corporation, as such, is primarily 
liable for its own debts. It is only when the inability of the corpora- 
tion to meet its debts is sufficiently shown (as by return of execution 
unsatisfied upon a judgment against the corporation) that the credit- 
ors may proceed against the stockholders individually.‘ 

Since the liability is imposed by statute, the statute determines its 
nature and extent. Thus the time when the cause of action accrues,® 
the conditions upon which the liability may be enforced,* and the 


1 Sanger v. Upton, gt U.S. 56; Hawkins v. Glenn, 131 U.S. 319; Glenn v. Liggett, 
135 U. S. 533; Glenn v. Marbury, 145 U. S. 499. But a corporation may, if the cir- 
cumstances require it, sel/ its stock for less than par, and, if the sale be bona fide, the 
purchaser will not be liable for the difference between par and the purchase price. 
Handley v. Stutz, 139 U. S. 417; Clark v. Bever, 139 U. S. 96. 

2 See ante, note 1. 

3 For a list see Beale, Foreign Corporations, chap. xvii. 

* Wilson v. Seligman, 144 U.S. 41; Hancock Nat. Bank v. Farnum, 176 U. S. 640; 
Middletown Bank v. Ry., 197 U. S. 394; Bernheimer v. Converse, 206 U. S. 516. 

5 Great Western Tel. Co. v. Purdy, 162 U. Ss. 329; Terry v. Anderson, 95 U. S. 628; 
Carrol v. Green, 92 U. S. 509. 

® Pollard v. Bailey, 20 Wall. 520; Fourth Nat. Bank v. Francklyn, 120 U. S. 7473 
Middletown Ry: v. Bank, 197 U.S. 394. 
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persons to enforce it ' are all determined by the statute as interpreted 
by the Court of last resort in the enacting State. The same is true 
as to the persons against whom the liability may be enforced. The 
statute imposes the liability on “stockholders.” The persons who 
answer this description must obviously be ascertained with reference 
to the law of the State which created the corporation ? — assuming, 
of course, a sufficient assent on their part to become stockholders. In 
other words substantive matters in respect to this liability must be 
tested by the law of the State which creates it. 

In nature, nevertheless, this liability is a hybrid. It has both con- 
tractual and statutory features, and yet it is neither contractual nor 
statutory. It is incidental to membership in the corporation, It is 
imposed, irrespective of either knowledge or conscious assent, on all 
who become stockholders.* On the other hand, no person can be 
made a stockholder without his own consent. No one, therefore, 
becomes subject to this liability unless he voluntarily becomes a 
member of the corporation. This assent creates the contractual 
element of the liability, bringing it within the protection of the 


‘constitutional prohibition in regard to impairing the obligation of 


contracts. The State, therefore, may not increase the liability of 
existing stockholders.‘ But creditors contract with the corporation 
in reliance upon this additional security. They, also, may claim the 
protection of the constitutional provision. The State therefore cannot 
decrease the liability with respect to existing creditors.‘ 

Yet the liability is not contractual. It lacks certain essential ele- 
ments of contract. The stockholder assents to the statute, it is true, 
but there the likeness to a contract ends. In the first place the statute 
is not an offer; it imposes a liability as an incident of membership in 
the corporation. This burden, moreover, runs with the share of 
stock as a covenant runs with land. There is, however, no promisee. 
The stockholder does not contract, in respect of this liability, with 
the State for the benefit of creditors, with the corporation, or with 


1 Hale v. Allinson, 188 U.S. 56; Finney v. Guy, 189 U. S. 335; Jacobson v. Allen, 
12 Fed. 454; Runner v. Dwiggins, 147 Ind. 238. 

2 Penobscot R. R. v. Bartlett, 12 Gray (Mass.) 244; Electric Welding Co. v. Prince, 
195 Mass. 242, 256; Glenn v. Liggett, 133 U. S. 533, 538. See Wharton, Conf. of 
Laws, p. 244. 

’ Howarth v. Lombard, 175 Mass. 570, 573-576; Bernheimer v. Converse, 206 
U. S. 516, 529. 

* Bernheimer v. Converse, 206 U. S. 516, 530. 
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the creditors themselves. He is, it is true, secondarily liable, accord- 
ing to the provisions of the statute, for the debts of the corporation. 
But he is not technically a surety.1 Thus the corporation and the 
creditor may, without releasing him, extend by agreement the time 
for payment of the corporate obligation.’ There is, in fact, no meeting 
of minds. The stockholder assents to the statute, either actually or 
constructively, by becoming a stockholder, and from this union of 
statute and assent the liability is born. This double nature of the 
liability has important effects when suit is brought on it in another 
State. 

While the law of the creating State determines the extent of the 
liability, the law of the forum determines the extent of the remedy 
to be given in a suit thereon. Thus the law of the creating State deter- 
mines when the cause of action accrues,” but the statute of limitations 
of the forum determines whether the action is barred.* The creating 
statute prescribes the conditions of enforcement;‘ the law of the 
forum determines whether the liability is enforceable.* The law of 
the creating State determines whether an exclusive statutory remedy 
has been coupled with the right;* the law of the forum determines 
whether that remedy can be given in the State in which action is | 
brought.” The law of the creating State determines who is the proper 
party plaintiff ; * the law of the forum determines whether the plaintiff 
is the proper party.® In a word the creating law determines what the 
liability is; the law of the forum determines what effect, if any, is to 
be given thereto. 

A collateral question, which often arises in regard to enforcing the 
superadded liability in other States, well illustrates both branches of 
this rule. It frequently happens that such suits are brought by a 
receiver appointed in the State which created the liability. It is a 


1 Boice v. Hodge, 51 Oh. St. 236. 

2 See ante, note 5, p. 37- 

® Great Western Tel. Co. v. Purdy, 162 U. S. 329; Platt v. Wilmot, 193 U. S. 602. 

* See ante, note 6, p. 37. 

5 Nimick v. Mingo Iron Works Co., 25 W. Va. 184; May v. Black, 77 Wis. ror; 
Finney v. Guy, 106 Wis. 256. 

® Pollard v. Bailey, 20 Wall. 520. 

7 Fourth National Bank v. Francklyn, 120 U. S. 747; Middletown Bank v. Ry., 197 
U.S. 394; Erickson v. Nesmith, 4 Allen (Mass.) 233; Clark v. Knowles, 187 Mass. 35. 

8 See ante, note 1, p. 38. 

® Hale v. Allinson, 188 U. S. 56; Finney v. Guy, 189 U. S. 335; Bernheimer v. Con- 
verse, 206 U. S. 516. 
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familiar rule that a Chancery receiver may not sue outside the State in 
which he is appointed. The reason is plain. A Chancery receiver 
is merely the arm of the court of equity which appoints him. That 
court draws its powers from the State which establishes it. It has no 
power to act outside that State.” Clearly it cannot delegate powers 
which it does not itself possess. A Chancery receiver, therefore, can- 
not of right sue in another State. It is true that a few federal cases 
have permitted such a receiver to sue on the ground of comity,’ but 
this position has since been repudiated by the Supreme Court.‘ On 
the other hand, a receiver who is clothed with the legal interest in a 
cause of action may sue in other States.* In such a case he sues, not 
as receiver, but as title holder. His receivership is the means by 
which he is clothed with the title, but it clothes him with no extra- 
territorial power, save that which springs from such title. Suit by a 
receiver, therefore, illustrates both branches of the rule. The extent 
of his interest is determined by the law of the State of appointment; ® 
the question whether that interest is sufficient to sustain suit by him in 
another State is governed by the law of the forum.’ 

It now becomes necessary to consider certain characteristics of the 
three general systems of statutory liability, in order to determine how 
far each system is enforceable outside the State of creation. These 
systems differ mainly in the nature of the remedy provided by the 
creating State. Substantively all are similar in that each is secondary 
and may not be resorted to until the inability of the corporation to 
meet its debts is sufficiently established. But, as will be shown, the 
nature and extent of the remedy conferred by the enacting State may 
limit enforcement of this statutory right in other States.. These three 


1 Booth v. Clark, 17 How. (U. S.) 322. 

? Thus a court of equity, even though it has personal jurisdiction of the defendant, 
will seldom, if ever, order him to take affirmative action in another State. Carteret v. 
Petty, 2 Swanst. 323; Watkins v. Holman, 16 Pet. (U. S.) 25. 

® Hale v. Hardon, 95 Fed. 747; Hale v. Tyler, 104 Fed. 757; Hale v. Hilliker, 109 
Fed. 273. 

* Hale v. Allinson, 188 U. S. 56; Finney v. Guy, 189 U. S. 335; Great Western 
Mining Co. v. Harris, 198 U. S. 561. 

5 Relfe v. Rundle, 103 U. S. 222; Howarth v. Lombard, 175 Mass. 570; Bern- 
heimer v. Converse, 206 U. S. 516. The same is true of an assignee. Hawkins v. sete 
131 U.S. 319; Glenn v. Liggett, 135 U. S. 533. 

* Hale v. Allinson, 188 U. S. 56; Bernheimer v. Converse, 206 U. S. 516. 

7 See cases cited ante, note 6. The test laid down by a recent decision is: Has 
the receiver such an interest as will support suit in the State of appointment? mate 
v. Allinson, supra. 
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systems, therefore, will be classified according to the remedy coupled 
thereto by the enacting State. 

The crudest system permitted any creditor to proceed against any 
stockholder at common law, after recovering a judgment against the 
corporation upon which execution had been returned unsatisfied.’ 
This worked unsatisfactorily. It apportioned the burden unequally 
between large and small stockholders. The large stockholders were 
sued, because enough could be recovered from them to make the liti- 
gation pay, while for the opposite reason the small stockholders were 
often not sued at all. The creditor, in a word, could thus select, ac- 
cording to caprice or whim, the person or persons who must bear this 
corporate burden. On the other hand, while this liability was held 
to be enforceable in some States,? the courts in other States declined 
to enforce it for reasons of public policy.* It was urged against en- 
forcement that the liability was statutory; that the creating statute 
was without force outside the enacting State, and that, therefore, no 
action could be brought thereon outside the State which created the 
right. But to this argument it was replied that, when the cause of 
action had accrued, the creditor could sue at law as if for a breach of 
contract. This view and the consentual elements of the liability led 
the United States Supreme Court to hold the statutory right enforce- 
able outside the State of creation.‘ 

The next system effected a more equitable distribution of the bur- 
den, although it did not do complete justice. The element of caprice 
was eliminated by defining a special statutory remedy. As in the sys- | 
tem just discussed, the inability of the corporation to meet its debts 
had first to be established, but, this condition precedent having been 
performed, the statutory remedy resembled a gigantic bill of peace. 
All the creditors were allowed to file a bill in equity, within a certain 
time, against the corporation, and all the alleged stockholders who 
could be reached within the jurisdiction.’ In this action the various 
conflicting rights and equities were adjusted. In the first place, the 


Wilson v. Seligman, 144 U. S. 41 (Mo.); Whitman v. Oxford Nat. Bank, 176 
U. S. 559 (Kan.). 

2 Whitman v, Oxford Nat. Bank, 176 U. S. 559 

3 See ante, note 5, p. 39. 

¢ Whitman v. Oxford Nat. Bank, 176 U. S. 559; Hancock Nat. Bank v. Farnum, 
176 U. S. 640. 

5 Middletown Bank v. Ry., 197 U. S. 394 (Ohio); Hale v. Allinson, 188 U. S. 56 
(Minn.). 
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assets of the corporation were applied on its indebtedness. Then the 
question whether each individual defendant was a stockholder, and, 
if so, to what extent, was determined as against him. Thereafter the 
unpaid balance of the corporate indebtedness was ascertained, and 
apportioned among the various defendant stockholders, in proportion 
to their holdings. If any stockholder was insolvent and unable to 
meet his proportion, his transferors were called in to meet those cor- 
porate debts which existed or were contracted at the time the trans- 
feror was a stockholder.t The final result was a crop of personal 
judgments which were collected for division among the corporate 
creditors. 

Nevertheless this method of enforcing the liability had a serious 
defect. The statutory remedy in equity was held to be exclusive.’ 
In the State of creation no other was applicable. But stockholders 
in other States were, as a matter of common justice, entitled to simi- 
lar protection. To permit the creditor to sue foreign stockholders at 
law subjected them to a heavier burden than rested upon domestic 
stockholders. The remedy therefore was held to be coupled to the 
right both at home and abroad.* But the statute defining the remedy 
was not in force outside the enacting State. That remedy, therefore, 
could not be given outside the State of creation. Moreover, since the 
remedy was exclusive, no other could be given. The result was that 
_ the right could not be enforced outside the State of creation.? Under 
this system, therefore, the whole burden was cast on domestic stock- 
holders. 

Thus in avoiding one difficulty this second form of remedy fell into 
another. The first system was enforceable both within and without 
the enacting State. But both within and without the enacting State 
the stockholders were subject to the creditor’s caprice. He selected at 
will the persons to bear the corporate burden. This second system 
divided the burden proportionally among all domestic stockholders 
alike. All who could be found were necessary parties to the bill of 
peace. The caprice of the creditor was therefore eliminated. But in 
reaching this result mobility was sacrificed. The right ceased to be 
enforceable outside the State of creation. The problem, therefore, 


1 As an example see Brown v. Hitchcock, 36 Oh. St. 667; Wheeler v. Faurot, 37 
Oh. St. 26; Harpold v. Strobart, 46 Oh. St. 397; Poston v. Hull, 75 Oh. St. 502. 

? Pollard v. Bailey, 20 Wall. 520. 

® Fourth Nat. Bank v. Francklyn, 120 U. S. 747; Middletown Bank v. Ry., 197 
‘U.S. 394; Erickson v. Nesmith, 4 Allen (Mass.) 233; Clark v. Knowles, 187 Mass. 35. 
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was to provide a remedy which would be enforceable both within 
and without the State, and which would still apportion the bur- 
den fairly. 

To meet this need the assessment system was evolved, following the 
model provided by the National Banking Act.’ By the assessment 
system the equitable action of the second system above described is 
split into two parts, one in equity against the corporation, the other at 
law against the stockholders individually. As in the two systems al- 
ready discussed, the inability of the corporation to meet its debts must 
be shown as a condition precedent to this relief; for instance, by re- 
turn of “no goods” upon an execution issued on a judgment against 
the corporation. Thereafter action is brought against the corporation 
to obtain a receiver. In this action the excess of corporate debts over 
corporate assets is established and the amount of capital stock out- 
standing is determined. It then becomes a matter of simple arith- 
metic to ascertain what must be collected from the holder of each 
share of stock. 

A concrete example will make this clear. Suppose that in this 
action against the corporation, the corporate debts are found to be 
one million; the corporate assets, five hundred thousand; and the 
capital stock issued, one million. The difference between the debts 
and the assets is five hundred thousand dollars of debt. This is pre- 
cisely one-half the outstanding capital stock. The assessment there- 
fore is fifty per cent, or fifty dollars on each share of one hundred 
dollars, by whomsoever such share may be held. 

But this assessment proceeding is directed against the corporation 
alone. Jurisdiction of the corporation is sufficient to sustain it.? In- 
deed a recent case has held that no notice need be given to the stock- 
holders.* This is entirely logical. The stockholders are not personally 
before the court. No personal judgment is rendered against them.‘ 
Indeed no person is adjudged to be a stockholder,‘ though the total 
amount of stock outstanding is ascertained as one of the corporate 
liabilities. Other personal defences are left open. For example, one 


1 For examples under the National Banking Act, see Kennedy v. Gibson, 8 Wall. 
498; Casey v. Galli, 94 U. S. 673. 

2 Bernheimer v. Converse, 206 U. S. 516; Howarth v. Lombard, 175 Mass. 570. 
See also Hawkins v. Glenn, 131 U. S. 319. 

3 Goss v. Carter, 156 Fed. 746. 

* Bernheimer v. Converse, 206 U. S. 516, 532; Howarth v. Lombard, 175 Mass. 570, 
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sued on the assessment may set up that section of the statute of limi- 
tations of the forum, which is applicable to ordinary actions of con- 
tract. In other words the burden which each share of stock must bear 
is ascertained, though the persons who must bear that burden are not 
determined. In this way equality of burden is obtained without 
violating any personal right. The question of personal liability is 
left to be settled in the separate actions at law against the individuals 
alleged to be stockholders. 

Yet the assessment proceeding is a judicial proceeding. The ne- 

cessity for and the extent of the assessment are res adjudicatae against 
the corporation. The assessment binds, in their corporate, though 
not their personal capacity, all persons who are in truth stockholders. 
This result follows from the nature of a corporation. The law has 
conferred on the associates a common legal entity. They may sue 
and be sued, in respect of corporate matters, in the corporate name. 
Just as the stockholders need not join in an action by the corporation, 
so they need not be joined in an action against the corporation. They 
are to this extent represented by the corporate entity. Thus a valid 
judgment against the corporation forecloses, as against stockholders, 
everything which is properly adjudged against the corporation. It 
follows that the judgment against the corporation is not open to col- 
lateral attack by a stockholder upon the ground that he was not joined 
in the action.? 
_ A further proceeding is therefore necessary to render the assessment 
effective as a personal liability. The assessment fixes the rate of lia- 
bility, but the persons who are liable have yet to be judicially ascer- 
tained. This is done in single actions at law brought against each 
alleged stockholder respectively. In each of these actions the plain- 
tiff must establish that the defendant is in truth a stockholder, and © 
show the number of shares held by him. The defendant, as has been 
shown, may bring forward any personal defence, though he may not 
attack either the necessity for or the extent of the assessment. In 
other words the assessment represents the measure of damages which 
will be applied if personal liability as a stockholder is established. 

The assessment method therefore combines the advantages of both 
the former systems. By the assessment proceeding proper, a uniform 


* Ramsden v. Knowles, 151 Fed. 718, affirmed in 151 Fed. 721; Great Western Tel. 
Co. v. Purdy, 162 U. S. 329. 
? Howarth v. Lombard, 175 Mass. 570; Bernheimer v. Converse, 206 U. S. 516, 
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rate of burden per share is established for all stockholders, large and 
small. This proceeding is necessarily local and can be enforced only 
where personal jurisdiction of the corporation may be had. But such 
jurisdiction may always be obtained in the State where the corpora- 
tion is created. This local feature therefore presents no difficulty. 
On the other hand, the personal liability of each individual is fixed in 
a subsequent action at law. This so far resembles a common law 
action that it may be brought outside the State which creates the lia- 
bility, though the right is partly of statutory origin.! The local nature 
of the “bill of peace” method is thus confined to the assessment pro- 
ceeding proper, and no longer prevents enforcement of the liability 
outside the State of creation. The assessment method, therefore, 
combines proportionate uniformity of burden with general enforce- 
ability against all who ought to bear the burden. 

The three systems, therefore, may be recognized by their fruits. In 
the first, a crop of single actions at law sprang up as soon as the ina- 
bility of the corporation to meet its debts was properly shown. In 
the “bill of peace” system a single action in equity, to which corpora- 
tion, creditors, and stockholders were all parties, replaced the group 
of actions at law in system one. In this single action in equity personal 
judgments were rendered against all persons who were made parties 
and adjudged to be stockholders. This sharply differentiates it from 
the assessment proceeding proper in which the rate of liability is de- 
termined, but the persons to be held liable are not ascertained. The 
assessment method, therefore, differs from system one in that the as- 
certainment of this rate of liability is the condition precedent to the 
accrual of the separate personal rights of action against the stockhold- 
ers. It differs from the “bill of peace” system in that a judgment 
against the defendant in the separate personal action at law is the 
condition precedent to personal liability. The first and third systems, 
therefore, are enforceable outside the State imposing the liability, the 
second is not. 

In this connection, however, an important distinction must be noted. 
The nature of the remedy may clog enforcement of the liability with- 
out contractually limiting the right. This point was directly presented 
and decided in Bernheimer v. Converse, 206 U. S. 516. In that case 
certain non-residents had become stockholders in a Minnesota cor- 
poration at a time when the statute made an equitable action similar 


* Bernheimer v. Converse, 206 U. S. 516; Howarth v. Lombard, 175 Mass. 570. 
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to a bill of peace, the proper method of enforcing the stockholders’ 
liability. Subsequently the legislature repealed this remedy and sub- 
stituted the assessment method in its place. A remedy enforceable 
against these non-residents was thus substituted for one which was 
unenforceable against them. The corporation was wound up; the 
amount of assessment determined; and the defendants were sued 
under the new statute. They contended that the statute was uncon- 
stitutional in that it enlarged their liability. The Supreme Court 
rejected this view and held that the extent of the liability was not 
diminished by imposing a remedy which confined enforcement to the 
State of creation; that the legislature might properly substitute an 
effectual for an ineffectual remedy, and that therefore the statute was 
not invalid as impairing the obligation of the stockholders’ contracts. 
This case emphasizes the distinction between the “assessment” and 
the “bill of peace” methods of enforcement. It also shows that, 
where the remedy alone shackles the right to the State of creation, the 
legislature may strike off the clog and make the liability enforceable, 
both within and without the State. 

Thus far, so far as the writer knows, there has been no attempt in 
this country to devise a single proceeding which will foreclose the 
personal defences of absentees. As has been shown, the “bill of 
peace” method results in personal judgments only against those who 
were personally before the court, while the assessment method does 
not determine any individual liability in the assessment proceeding. 
It has been long established that service by publication will not give 
personal jurisdiction.’ On the other hand, personal jurisdiction may 
be conferred by consent. Thus voluntary appearance before the 
court, either as plaintiff,’ or as defendant,* will confer jurisdiction 
without personal service. Agreement between the parties may confer 
personal jurisdiction.‘ Thus a foreign corporation may consent to be 
sued within the State as the price of permission to do business therein.® 
Moreover, if a statute exacts such consent as a condition precedent to 
doing business, doing business in the State will amount to consent.® 
A stockholder in a foreign corporation may in like manner consent te 


+ Pennoyer v. Neff, 95 U. S. 714; Wilson v. Seligman, 144 U.S. 41. See also Hale 
v, Allinson, 188 U. S. 56. 

? Ricardo v. Garcias, 12 Cl. & Fin. 367; Fitzsimmons v. Johnson, go Tenn. 416. 

5 Voinet v. Barrett, 55 L. J. Q. B. 39; Hilton v. Guyot, 159 U. S. 113. 

* Feyericks v. Hubbard, 18 T. L. R. 381; Dicey, Conf. of Laws, 1 ed., 369. 

St. Clair v. Cox, 106 U.S. 350, 
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be sued in respect of corporate matters in the courts of the State which 
creates the corporation. Thus, if, in accordance with French law, 
the stockholder designates some French person on whom service may 
be made, such service is sufficient.2 And where such consent is ex- 
pressly made a condition of membership in the corporation, one who 
takes stock therein will be held to have assented, even though he was 
ignorant of the provision.’ And if a statute designates the chairman 
_ of a joint stock company as the representative of its members for pur- 
poses of suit, a judgment obtained against such chairman binds all the 
members of the company personally, even though they, or any of them, 
were ignorant of the statute at the time of joining the company, and 
were not personally served in the action.‘ It seems, therefore, and 
these authorities are all that the writer has been able to find, that if a 
stockholder assent to be sued, without personal service, in the courts 
of the State which creates the corporation, such assent will confer 
personal jurisdiction. 

On the other hand, such assent is not lightly to be inferred. In 
every one of the stockholder cases cited above there was some express 
provision of the statute enacting such assent as an incident of mem- 
bership in the corporation. Nothing less should suffice. Even the 
express provision in respect of the superadded liability imposes great 
hardships. Corporate stock is sold far and wide. The statutes of 
the State which creates the corporation are seldom accessible to the 
purchaser. Frequently even skilled legal examination is not suff- 
cient to unravel all their meaning. But the express provision in respect 
of liability at least gives notice that some liability is assumed even 
though its nature and extent may not be plain. Nothing less should 
deprive a man of his ordinary right to personal service. To render 
service by publication sufficient the statutory provision should be 
prominent and explicit. Indeed common fairness would dictate plac- 
ing both this and the liability provision upon the certificate. Perhaps 


1 Copin v. Adamson, L. R. 9 Exch. 345. 
2 Vallée v. Dumergue, 4 Exch. 290. 
3 Copin v. Adamson, L. R. 9 Exch. 345, but see dissenting opinion by Kelly, C. B. 
The decision was affirmed in 1 Ex. D. 17. 

* Bank of Australasia v. Nias, 16 Q. B. 717; Kelsall v. Marshall, 1 C. B. N. s. 241; 
Bank of Australasia v. Harding, 9 C. B. 661; and see generally 20 Harv. L. REv. 323. 

5 Emanuel v. Symon, L. R. 1908, 1 K. B. 302; reversing Emanuel v. Symon, L. R. 
1907, 1 K. B. 235. See also Hall v. Lanning, 91 U. S. 160; D’Arcy v. Ketchum, 11 
How. 16s. 
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this feeling leads to the singular dearth of authority in this country.. 
The writer has discovered no American case which directly passes on 
this question of assent to jurisdiction by a stockholder. It seems to 
be assumed as a matter of course that a mere provision for service 
upon non-resident stockholders by publication, without more, will not 
draw after it an assent that such service shall be sufficient.! While, 
therefore, there is little direct authority, it seems that neither member- 
ship in the corporation nor a statutory provision for service by publi- 
cation, without more, will.confer personal jurisdiction of non-resident 
stockholders. Some more explicit requirement in respect of such 
assent seems necessary even to raise the question. 

It may be indeed that to require non-residents, as distinguished 
from residents, to assent to such service would be unconstitutional. 
This in the last analysis would depend on the question whether the 
right to hold stock in a domestic corporation upon the same terms as 
domestic stockholders is a privilege or immunity of citizens of the 
several States. The question is remote at present and has no place 
in this article. But it may become serious in the future. 


Edwin H. Abbot, Jr. 
CAMBRIDGE, Mass. 


1 Wilson v, Seligman, 144 U. S. 41; Hale v. Allinson, 188 U. S. 56,'80. 
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Tue Law ScHoor.— An unusual number of changes in courses are 
announced for the current year. With a view to making the course on 
Trusts one for Third Year men, it is this year omitted. What was formerly 
the course on Carriers has been expanded into a course on Public Service 
Companies which will be given two hours each week during the whole 
year by Professor Beale and Professor Wyman. Insurance, again under 
Professor Wambaugh, has been reduced to a half course to be given during 
the first half-year. A new instructor appears in Mr. Joseph Warren, LL.B. 
1900, a former editor of this Review, who will assist in the course on Criminal 
Law and conduct the course on Persons. Two new regular courses are 
offered. That on International Law as administered by the Courts will be 
given by Professor Wambaugh one hour a week during the entire year, and 
that on Patent Law by Mr. Stackpole, LL.B. 1898, who has before given 
the same course, two hours a week during the first half-year. As extra 
courses will be given a course on Massachusetts Practice, and a course on 
the Law of Mining and Irrigation, the instructors in which have not yet 
been chosen. 


THe Proposep INcomE Tax AMENDMENT. — The Federal Constitu- 
tion provides that “the Congress shall have power to lay and collect taxes, 
duties, imposts and excises . . . but all duties, imposts and excises shall 
be uniform throughout the United States” ;! and that “no direct tax shall 
be laid unless in proportion to the census or enumeration hereinbefore 


1 Art. I, § 8, par. 1. 
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directed to be taken.”? Following an early statement by the Supreme 
Couft that it is Great Britain “from whence we take our general ideas of 
taxes, duties, imposts, excises, customs, etc.,” * and a later declaration by 
the Supreme Court that for purposes of determining its validity a tax should 
be classified according to its practical results rather than according to 
economic theories,‘ it has been convincingly pointed out in a recent article 
in this Review that legally and historically the only distinction to be taken 
is between taxes which are to be apportioned and taxes which are to be 
uniform; that at the time of the Constitutional Convention the name 
“direct tax,” or simply “tax,” properly applied only to the former, while 
the latter ranked as “duties.” *® In effect, then, the Constitutional provision 
is that all taxation must fall under one or the other of these two heads; and 
that every ‘‘tax” must be apportioned, and every “duty” uniform. 

The legal history of the income tax in this country divides itself into 
three periods. In 1796 the Supreme Court decided that an act laying cer- 
tain “annual duties and rates” on the use of personal property ® was con- 
stitutional, although operating uniformly, for the reasons that apportionment 
was not practical, and that such a tax was a “duty” within the English 
meaning of that word.’ When the income taxes imposed after the Civil 
War were attacked, the principle of this early case was extended: in a 
series of decisions the Supreme Court held that a general income tax upon 
both real and personal property need not be apportioned, but was a duty, 
and as such correctly levied under the rule of uniformity.* But when the 
validity of the general income tax of 1894 was called into question, the 
Supreme Court held that so much of it as applied to rents and income from 
real estate was void as being a tax which should be apportioned; and that, 
part of the act being thus void, the whole was invalid.® In other words, 
that part of a general income tax appertaining to realty was declared by 
the earlier court to be a “duty,” while the later court pronounced it a 
tax.” 

The proposed Sixteenth Amendment to the Constitution, which has been 
passed by Congress and ratified by one state, provides that ‘the Congress 
shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and without 
regard to any census or enumeration.” ° Apportionment is here expressly 
excluded, while because of the use of the word “taxes,” the requirement of 
uniformity which applies only to “duties, imposts and excises” cannot, 
without straining of legal construction, be imposed. Thus the proposed 
amendment presents the anomaly of a Federal power of taxation abso- 
lutely unrestricted, and entirely opposed to the principle of the Constitu- 
tion requiring either the rule of apportionment or the rule of uniformity to 
govern in every instance. The amendment seems to be open at least to the 


? Art. I, § 9, par. 4. 

3 Hylton v. U. S., 3 Dall. (U. S.) 171, 174-5, 181. 

* Nicol v. Ames, 173 U. S. 509, 515-6; Knowlton v. Moore, 178 U. S. 41, 83. 

5 20 Harv. L. REv. 292-6. 

® x Stat. at L. 373, c. 32. 

7 Hylton v. U. S., supra, p. 

8 Pacific Ins. Co. v. Soule, 7 Wall. (U.S.) 433; Veazie Bank v. Fenno, 8 Wall. (U.S.) 
533; Scholey.v, Rew, 23.Wall. (U. S.) 331; Springer v. U.S., 102 U.S. 586. 

® Pollock v. Farmers Loan & Trust Co., 157 U.S. 429; 158 U. S. 6or. 

10 44 Cong. Rec. 4509, S. J. Res. 40. 
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criticism of inartistic drafting; for in view of the pre-eminence of the United 
States Constitution in the carefulness and conciseness of its language, it 
is a little to ask that amendments be made to conform to the original text. 


APPLICATION OF THE RULE IN SHELLEY’s CASE TO GIFTS OF PERSONAL 
Property. — “When the ancestor by any gift or conveyance taketh an 
estate in freehold and in the same gift or conveyance an estate is limited 
either mediately or immediately to his heirs in fee or in tail, ‘the heirs’ are 
words of limitation of the estate and not words of purchase.” * This doc- 
trine, known as the Rule in Shelley’s Case, has with some qualifications 
long governed the limitation in deeds and wills of equitable as well as legal 
estates;? and after much controversy it is now settled to be not a mere 
rule of construction, but a rule of law overriding the intent of the settlor.* 
Although subjected to much adverse judicial comment, and modified or 
abolished by statute in the majority of our states, the rule as to realty still 
holds in England and several jurisdictions of this country.* 

The direct application of the Rule in Shelley’s Case to gifts of personal 
property would be impossible. Aside from any argument based on the 
much controverted origin of the rule,® and the difference in the rules govern- 
ing future interests in realty and personalty,® the very terms “heirs” and 
“heirs of the body” are inapplicable to personalty.’_ But on its indirect ap- 
plication to personalty* the authorities are in great confusion. Much ap- 
parent conflict, however, may be explained away. In the first place many 
decisions cited as authorities for and against the applicability of the rule 
to personalty are based upon facts which do not include, as they should in 
order to raise the question, all the requirements which would be necessary 
for the operation of the rule in realty. Again, many seemingly irreconcil- 
able cases turn upon the construction of wills, and so may be reduced to 
mere differences in interpretation by the judges of the language employed.’° 
And finally much conflict between the early and later decisions is due to the 
tendency of modern courts to carry out the evident intent of the testator 
at the expense of technical rules of law. 

Though the countless variations in the. language used prevent a full 
classification, the cases most frequently cited for the application of the 
Rule in Shelley’s Case to personalty may be grouped into three divisions. 
(1) Where the gift is to A for life and after his decease “to his executors, 


1 x Rep. 93 b. 

2 Van Grutten v. Foxwell, [1897] A. C. 658; Im re Youman’s Will, [r901] 1 Ch. 
4720; 2 Washburn, Real Prop., 6 ed., § 1601, ; 1610. 

3 Perrin v. Blake, 1 W. Bl. 671; Carpenter v. Van Olinder, 127 Ill. 42. See rr 
Harv. L. REv. 418. 

* Van Grutten v. Foxwell, supra; Jones v. Rees, 69 Atl. 785 (Del.). See Wash- 
burn, Real Prop., 6 ed., p. 567 note, for list of U. S. statutes. 

5 Van Grutten v. Foxwell, (807 A. C. 658, 667. 

® Gray, Rule Perp., 2 ed., $§ 71-98; Williams, Pers. Prop., 16 ed., 356. 

7 Williams, Pers. Prop., 16 ed., 363. 

8 The cases seem to draw no distinction between chattels real and chattels personal. 

° Thus words similar to those used in the following cases as to personalty would not 
have fallen within the rule if used as to realty. Bennett v. Bennett, 217 Ill. 434; Vogt 
v. Vogt, 26 App. D. C. 46; Hughes v. Cannon, 21 Tenn. 589. 

10 See Jones v. Rees, supra, quoting 4 Kent, Comm., 12 ed., 534. 
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administrators and assigns,” A has been held entitled to an absolute in- 
terest." As this result is only giving effect to the expressed intent of the 
testator, to explain it as an example of the operation of the Rule in 
Shelley’s Case, a rule not of construction but of law, seems absurd.” 
(2) Bequests to A for life, remainder “to the heirs of his body” have 
quite uniformly been held to pass an absolute interest to A.” Here the 
Rule in Shelley’s Case is involved, but only incidentally as a preliminary 
step in the operation of a broader rule, a rule of construction to the effect 
that where in a bequest of personalty words are used which would pass 
an estate tail in realty, the legatee takes an absolute interest.* Since in 
realty the Rule in Shelley’s Case would, as a matter of law, entitle A in a 
bequest like that above to an estate tail, by this rule of construction he re- 
ceives an absolute interest in personalty. But it has been suggested that 
this rule of construction should more properly be framed so as to pass an 
absolute interest in personalty only when such words are employed as 
would, in a devise of realty, show an intent to give an estate tail.” And 
such is the tendency of the modern decisions.” In accordance with this 
suggestion, whatever may be the form of language used in subsequent lim- 
itations, an intent on the part of the testator to restrict the first taker to a 
life estate in personalty should be effectuated, even though the arbitrary 
Rule of Shelley’s Case would give an estate tail by the same limitations in 
realty. This view finds support at least where the language used varies 
from the technical form “heirs of the body,” as when the gift is to A for life 
and then “to his issue.” '” (3) There are several cases where a bequest to 
A for his life and after his decease “‘to his heirs” has been held to vest an 
absolute interest in A.” As these words would by the Rule in Shelley’s 
Case give a fee simple in realty there is no chance for the application of the 
rule of construction employed in the previous class of cases; hence the 
courts have been tempted to go the full length and apply the Rule of Shel- 
ley’s Case “by way of analogy.” '® But as the rule thus applied has been 
held to yield to a contrary intent on the part of the testator, it is plainly 
used as a mere rule of construction.” And to borrow in this way an arbi- 
trary rule of law the object of which, it may be said, is to defeat intention, 
for use as a test in the determination of such intent is fantastic. Accord- 
ingly, the more recent English authorities and several jurisdictions in this 
country are opposed to such an application of the rule." Nor should the 


~ 4 Avern v. Lloyd, L. R. 5 Eq. 383; Hames v. Hames, 2 Keen 646. Cf. Alger v. 
Parrott, L. R. 3 Eq. 328. 

2 Kales, Future Interests, § 135 and cases cited. 

8 Elton v. Eason, 19 Ves. Jr. 73; Butterfield v. Butterfield, 1 Ves. 133; Williams v. 
Lewis, 6 H. L. Cas. 1013 (Leasehold). 

4 Polk v. Faris, 9 Yerg. (Tenn.) 209; Machen v. Machen, 15 Ala. 373. See also 
authorities cited in note 13, supra. 

% Gray, Rule Perp., 2 ed., § 647 n. 3; Imre Jeaffreson’s Trusts, L. R. 2 Eq. 276, 280. 

© In re Bishop & Richardson’s Contract, [1899] 1 I. R. 71; Tingley v. Harris, 20 
R. I. 517. 

wd parte Wynch, 5 DeG. M. & G. 188; Foster v. Wybrants, Ir. R. 11 Eq. 40 
(Leasehold); Heiss’ Estate, 1 Pa.C. C. 397. Cf. Cleveland v. Havens, 13 N. J. Eq. ror. 

18 Appeal of Cockins, 111 Pa. St. 26; Horne v. Lyeth, 4 Har. & J. (Md.) 431 
(Leasehold). 

1 Taylor v. Lindsay, 14 R. I. 518; Glover v. Condell, 163 IIl. 506. 

20 Bucklin v. Creighton, 18 R. I. 325. But cf. Hughes v. Nicklas, 70 Md. 484. 

1 Smith v. Butcher, ro Ch. D. 113. (Comfort v. Brown, 10 Ch. D, 146, contra, was 
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circumstance sometimes relied upon, that realty and personalty are dis- 
posed of in the same clause, make a difference; for it has long been held 
that the same words when used in connection with different subjects may 
bear different constructions.” 

The problem under discussion was presented in a recent case where 
realty and personalty were left upon trust to pay the income in equal shares 
“to A and B during their lives, and upon the death of either, her share to 
go to her heirs” until one half the principal had been paid to them. In 
accordance with both reason and authority it was held that the Rule in 
Shelley’s Case applied to the gift of realty but not to the gift of personalty. 
Lord v. Comstock, 88 N. E. 1or2 (Iil.). 


TIME AS OF WHICH THE VALUE OF DowER Is CoMPUTED. — On the 
death of her husband a wife’s right is to an assignment for life of lands one 
third in value of all those of which at any time during coverture the husband 
was seised; as of what time value is to be computed is a point upon which 
authorities have disagreed for centuries. From the earliest times it has been 
reasonably clear that where property of which a woman is dowable fluctu- 
ates in value after the death of the husband and before the assignment by 
the heir, her interest shall be set off on the basis of the changed value.’ 
Plowden,? indeed, while admitting that ameliorations in the quality of the 
soil would inure to her, queried the right of a wife to profit by “collateral 
improvements”; but the distinction was not adopted. Early authority * 
was, however, cited by classic text writers ‘* for the proposition that as to 
land aliened by the husband permanent improvements subsequently made 
-were not to enhance the share of the wife. But in the case® which founded 
the modern English law of the subject a wife was, as to property which had 
been improved after alienation by the husband and before his decease, 
declared dowable at the higher rate. And a recent decision establishes in 
England the widow’s right to share in all advances from natural or arti- 
ficial causes in the hands alike of alienee or heir up to the moment when 
her. interest is set off. Williams v. Thomas, [1909] 1 Ch. 713 (Eng., Ct. 
App., Mch., 1909). 

Before its repudiation in England, however, this distinction between 
alienees of the husband and his heirs or devisees, was recognized in this 
country ;® and it continues to be law to-day. In all the states a wife may 
share in appreciation from natural causes while the property remains un- 
assigned in the hands of heir or devisee;’ and the rule is almost every- 


a in In re Bishop & Richardson’s Contract, supra); Jones v. Rees, 69 Atl. 
785 (Del.) 


% Forth v. Chapman, 1 P. Wms. 663; Herrick v. Franklin, L. R. 6 Eq. 593; Heiss 
Estate, 1 Pa. C. C. 397. But a different rule might be followed where the personalty is 
an adjunct to the realty. See Jackson v. Calvert, 1 J. & H. 235, 238. : 


1 Fitzh. Abr. Tit. Voucher, 298. 

2 Plowd. Qu. 46. 

3 M. 17 H. 3 cited in Fitzh. Abr. Tit. Dower, 192. 

* Co. Litt. 32a; Perk. Conveyancing, § 328. 

® Doe d. Riddell v. Gwinnell, [1841] 1 Q. B. 682. 

® Powell v. Monson, etc., Man’f. Co., 3 Mason, 347. 
7 Catlin v. Ware, 9 Mass. 218. 
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where the same as to appreciation from artificial causes.* But advances 
through the efforts of a transferee of the husband ° do not benefit the wife. 
Some cases,'® against the great weight of authority," apply the same rule 
even to the case of unassisted appreciation during the stranger’s possession. 
The technical reasons for differentiating the transferee of the husband 
from the heir or devisee are not altogether satisfactory. That an alienee 
should not be liable to the wife for more than he can recover from the heir 
on a common-law warranty ” is not a consideration which should survive 
the existence of the common-law warranty itself. To say that it is the 
heir’s folly to postpone the assignment to the improvements,” is in part to 
beg the question; for the act is foolish primarily because the law penalizes 
it. The voluntary nature of an alienee’s improvements has been declared 
a reason for the widow’s not sharing in them;™ but such an argument 
would as well apply to improvements by an heir. The courts have re- 
lied most strongly upon the desirability of protecting an alienee in his 
outlays.” This applies with obvious force to the period between the 
alienation and the death of the husband. But it is hard to see wherein 
after the death the position of an alienee differs from that of an heir: each 
may at once assign dower and thereafter be free to make improvements 
on his own property. And there are intimations in the decisions that an 
alienee will not be protected if he improves after the death,” or after he has 
notice thereof.’ The latter suggestion accords with a general principle ® 
allowing an occupier of property under color of title the value of such im- 
provements only as he has effected in good faith;'® the former would“ 
establish the rule, applicable to heir and transferee alike, that a woman 
‘has no interest in improvements, other than her husband’s, during cover- 
ture, but may share in all increases, naturally or artificially caused, after 


his death has consummated her right. However, the only case found in 
which argument was made for a difference in result as to an alienee’s 
_ improvements before and after the husband’s death, rejects such a 
distinction.” 


THE CONNECTION OF INDEPENDENT TELEPHONE CoMPANIES. — The 
public nature of telegraph and telephone systems was early recognized 
and individuals or corporations operating them were subjected to the con- 


8 Westcott v. Campbell, 11 R. I. 378. Contra, Manning v. Laboree, 33 Me. 343. 

® McClanahan v. Porter, 10 Mo. 746. In Campbell v. Murphy, 2 Jones Eq. (N. C.) 
357, the court gave the widow no share in improvements by the heir’s transferee. This 
result seems hard to reconcile with any principle; such transferee must surely take 
subject to all the incidents of the widow’s common law right of dower. 

1 Tod v. — 4 Leigh (Va.) 498. In New York the attainment of this result 
must be ascribed to the influence of statute. Shaw v. White, 13 Johns. (N. Y.) 179. 

" Allen v. McCoy, 8 Oh. 418. 

* Thompson v. Morrow, 5 Serg. & R. (Pa.) 289. The origin of this explanation 
is to be found in the Hale MSS. cited in Hargr. Co. Litt. 32 a, n. (8). 

Catlin v. Ware, supra. 

4 Thompson v. Morrow, supra. 

© Powell v. Monson, etc., Man’f. Co., supra. 

%® Price v. Hobbs, 47 Md. 359, 388. 

 Felch v. Finch, 52 Ia. 563. 

%8 Viner’s Abr. Tit. Discount, 1-4. 

1 Bright v. Boyd, 1 Story (U. S.) 478. 

20 Van Dorn v. Van Dorn, 3 N. J. L. 270. 
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trol of the common law over public service.’ Thus, under the duty to 
furnish equal facilities to all,? both telegraph and telephone companies are 
obliged to forward respectively telegrams and telephone messages coming 
over the lines of neighboring, even though competing, companies.’ Some- 
what analogous to this is the. obligation of a railroad to transmit freight - 
brought to it by a connecting line.‘ However, there is no common law 
obligation on a carrier to allow to pass over its tracks the traffic of a con- 
necting carrier, which would be a decided inconvenience to it; nor is a 
telegraph company bound to join its wires to those of another company, 
although some slight mutual benefit would usually result; and it would 
seem to follow that a telephone company is not required to connect its switch- 
board. But as the relayed transmission of a telephone message does not 
give the personal communication which makes the telephone more service- 
able than the telegraph, and as a switchboard connection would be a de- 
cided mutual advantage to the customers of the two lines, the courts might 
have compelled such an arrangement.> They have recently gone so far as to 
refuse to allow the discontinuance of a switchboard connection when once 
established. State ex rel. Goodwin v. Cadwallader, 87 N. E. 644 (Ind.). 

The important question then arises, whether a system which has per- 
mitted such a connection with one company is bound to offer an equal ad- 
vantage to all companies of that class and locality. This has been answered 
by a recent decision to the effect that a contract by one company to give 
exclusive connection to another company is unenforcible as tending to create 
a monopoly and as a contract by a public servant involving discrimination 
of service. United States Telephone Co. v. Central Union Telephone Co. 
et al., 171 Fed. 130 (C. C., N. D. Ohio). This case is compared to those 
known as the Express and Hackmen cases, which present a conflict as to 
whether a railroad may give exclusive rights to any express or carriage 
company.’ But even if a railroad may grant a monopoly of such depend- 
ent services, it does not follow that it may bind itself to permit only one . 
road, for instance, to run a through train over its tracks. Having once, by 
such a contract made itself a highway for railroad traffic it would then come 
under the duty to render equal facilities to all; so that the provision making 
the arrangement exclusive would be ineffectual. Similarly, a switchboard 
connection between two telephone companies cannot be made exclusive. 
Thus, as the situation usually presents itself, a long distance company must 
not discriminate in its local connections, nor a local company in its long 
distance connections; and although at present the courts do not compel 
such a connection in the first instance, when once it has been established 
they will prevent its discontinuance. 

The cases under discussion are at present the only decisions directly 


1 See 15 Harv. L. REV. 3009. 

2 Delaware & A. Telegraph & Telephone Co. v. State of Delaware ex rel. Postal 
Telegraph Cable Co., 50 Fed. 677. 

3 State ex rel. Gwynn v. Citizens’ Telephone Co., 61 S. oar 

* A complete discussion of the analogous cases referred to will be found in an article 
in 22 Harv. L. REv. 564. 

5 This course has been taken by legislation which is held to be constitutional. Bill- 
ings Mutual Telephone Co. v. Rocky Mountain Bell Telephone Co., 155 Fed. 
207. 

* © Donovan v. Pennsylvania Co., 199 U. S. 279; Express Cases, 117 U.S. 1. See 
20 Harv. L. REv. 526. 
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on this point,’ and the opinions, which recognize the distinction between the 
services rendered by a telephone company and other methods of transfer- 
-_ intelligence or matter, should be controlling in future litigation of the 


CoNSTRUCTIVE PossEssION UNDER CoLor or TITLE. — Ordinarily the 
acquisition of realty by means of an adverse holding is limited to the pedis 
possessio, or actual occupation.’ In contemplation of law, however, ad- 
verse possession is sometimes extended to apply to unoccupied lands held 
under color of title. This doctrine of constructive possession has been al- 
most wholly developed in this country and Canada where it has been found 
well adapted to the exigencies of unsettled regions.? England has never 
fully admitted the refinement.* 

Of the requirements for a constructive adverse possession several are 
universally admitted, while as to others there is a decided conflict. (1) There 
must be color of title; namely, that which has the appearance of title but 
which is in fact none. Almost universally some instrument is required, 
and decisions which allow color of title without a writing are really authori- 
ties on what constitutes a sufficient actual possession. The writing must 
accurately describe the premises and must purport to convey title.’ It 
appears, therefore, that color of title is important in showing first, the char- 
acter of the claim, and second, its extent.* In a recent decision it is prop- 
erly regarded as a piece of evidence. Roe v. Tennessee Ry. Co., 50 So. 230 
(Ala.). (2) There must be a claim of ownership as well as color of title, and 
hence the instrument must purport to convey a fee.® (3) There must be an 
actual possession of part of the land indicative of a further claim. The 
function of this requirement is to give notice of the adverse claim and to 
afford ground for a possessory action.’® So it is not enough that the actual 
possession be only of the claimant’s own land;™ and any alienation of the 
pedis possessio is fatal. Whether or not the part constructively held must 
be a reasonable appendage of the part actually possessed, is disputed; the 
slight weight of authority leaning against such requirement. (4) As to 


7 But cf. Rural Home Telephone Co. v. Kentucky & I. Telephone Co., 107 S. W. 
787; Campbellsville Telephone Co. v. Lebanon L. & L. Telephone Co., 118 Ky. 277; 
Cumberland Telephone & Tele. Co. v. Cartwright Creek Telephone Co., 108 S. W. 875; 
Matter of Baldwinsville Telephone Company, 24 N. Y. Misc. 221. 


1 Norris v. Ile, 152 Ill. 190. 
Py Simpson v. Downing, 23 Wend. (N. Y.) 315; McKinnon v. McDonald, 13 Grant 
. (N. C.) 152. 
® Co a a English decision the court declared that constructive possession is to 
be inferred only to give effect to a contractual obligation. Glynn v. Howell, 100 L. T. R. 
324 (Ch. Div., May 1, 1909). 
* Wright v. Mattison, 18 How. (U. S.) 50. 
§ Allen v. Mansfield, 108 Mo. 343. 
® Hodges v. Eddy, 38 Vt. 327; Allen v. Holton, 20 Pick. (Mass.) 458. 
7 Humphries v. Huffman, 33 Oh. 395; Deffback v. Hawke, 115 U. S. 392. 
® Welborn v. Anderson, 37 Miss. 155. 
® Bakewell v. McKee, ror Mo. 337; Dewey v. McLain, 7 Kan. 126. 
© Bailey v. Carleton, 12 N. H. 9; Steedman v. Hilliard, 3 Rich. (S. C.) 161. 
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bona fides as a requisite, there is also a conflict, but by the decided weight 
of authority the claimant must have an honest belief in the validity of his 
title.* In some jurisdictions nothing less than fraud in securing the color 
of title constitutes mala fides.» On principle the only defense of good =| 


as a requirement for constructive adverse possession, though not for actu 
adverse possession, is the desire to restrict the scope of the former; for th 
doctrine of adverse possession is in reality extended to cases of claims under 
colorable title, not because of a bona fide reliance on the deed, but because 
the paper title is evidence of the extent of the claim. 

The fiction of construg adverse possession may be justified only if 
the disseisee must have notice of the claim and its extent. That an adverse 
claim exists, the actual posséssion of a part serves as notification; the color 
of title is evidence of the extent and nature of the claim.” If the color of 
title, therefore, is accessible to the true owner, he is reasonably chargeable 
with notice of the extent of the claim. But it is not universally required 
that the color of title be recorded; '” and to apply the doctrine of construc- 
tive possession under such circumstances is totally to disregard the principle 
underlying all adverse possession; namely, that the disseisee is justly 
chargeable with laches where the possession is such as is calculated to in- 
form him of its existence.* In a number of states, statutes obviate this 
hardship by requiring the color of title to be recorded.” 


WHat CoNSTITUTES AN INSURABLE INTEREST IN A Lire. — Although 
doubts may exist in a few jurisdictions,’ an insurable interest is, by statute 
or otherwise, almost universally requisite to the validity of a contract of 
life insurance ;? for without such an interest the contract would be opposed 
to public policy, both as being a wager and as placing upon the insured a 
dangerous temptation to bring to pass the event upon which recovery rests.* 
As to what constitutes an insurable interest in a life the language of the 
courts has been at times confusing, although the actual decisions are less 
conflicting than the opinions might indicate. 

The decisions may properly be divided into three classes. (1) Whenever 
the life is under a definite legal obligation to the insured, the performance 
of which would be rendered impossible or seriously hampered by death, 
the insured has a very real interest in the continuation of the life, and the 
policy is valid. So a master has an insurable interest in the life of a servant 


well established that constructive possession is limited to a small tract. Thompson v, 
Burhans, 79 N. Y. 93. 
™ Godfrey v. Dixon, 228 Ill. 487; Smith v. Young, 89 Ia. 338. Contra: Humbert 
v. Trinity Church, 24 Wend. (N. Y.) 587; Roe v. Tenn. Ry. Co., 50 So. 230 (Ala.). 
% Foulke v. Bond, 41 N. J. L. 527, 541. 
© Bailey v. Carleton, supra. 
17 Avent v. Arrington, 105 N. C. 377, 389; Jones v. Perry, ro Yerg. (Tenn.) 59. 
Contra, Nye v. Alfter, 127 Mo. 529. 
8 Foulke v. Bond, supra; Bailey v. Carleton, supra. 
. bed soma Co. v. Scott, 114 S. W. 930 (Tenn.); Holland v. Ferris, 114 S. W. 
45 (Tex.). 


1 Trenton Mutual Life & Fire Insurance Co. v. Johnson, 24 N. J. L. 576. 

2 1 Cooley, Briefs on Insurance, 246. 

* Ruse v. Mutual Benefit Life Insurance Co., 23 N. Y. 516. See Cooke on Life 
Insurance, § 58. 
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to whose service he has a legal claim;* an employee under a contract for a 
term of years may insure the life of his employer;* and a creditor may in- 
sure the life of his debtor. A father, being entitled to the services of a 
minor child has an insurable interest in the latter’s life.” And as the father 
is under a legal obligation to support a minor child, the child has a like 
interest in the life of the father. For the same reason, a wife may insure 
the life of her husband.® (2) In another class of cases it appears that there 
may be an insurable interest without a definite legal obligation or liability. 
It is enough if there is a reasonable certainty that the continuation of the 
life will be of direct, material advantage to the insured, but if such benefit 
would be only indirect or uncertain the requirement as to insurable interest 
is not satisfied.’® So a sister may insure the life of a brother on whom she is 
dependent for support." In some of the cases it has been said that in the 
absence of definite legal obligation of the life to the insured, some relation- 
ship between the life and the insured is essential.” This view however finds 
little support.* The fact of relationship is especially emphasized in the 
recent case of Griffiths v. Fleming, 100 L. T. R. 765, where it is held that a 
husband has an insurable interest in the life of his wife merely because of 
their relation. There are several decisions and numerous dicta to the same 
effect.” A more sound explanation, however, is that relationship of itself 
does not constitute an insurable interest, but that it often gives rise to cir- 
cumstances which properly bring a case within this second class."* (3) A 
very few cases holds that one upon whom the continuation of a life would 
bring further liability may effect a valid insurance on the life as reim- 
bursement for future expenditures.'? But as every interest of the insured, 
in such a case, lies in shortening the life, the insurance seems clearly against 
public policy. 

The only generally admitted instance of valid life insurance which would 
come under none of the classes herein outlined is self-insurance. Just how 
to define the interest of a man in his own life is difficult, for recovery can 
come only after the death of the person assured. The suggestion that his 


* Miller v. Eagle Life & Health Insurance Co., 2 E. D. Smith (N. Y.) 268; Bevin 
v. Connecticut Mutual Life Insurance Co., 23 Conn. 244. 

5 Hebdon v. West, 3 B. & S. 579. 

® Amick v, Butler, 111 Ind. 578. See Ulrich v. Reinoehl, 143 Pa. St. 238. 

7 Mitchell v. Union Life Insurance Co., 45 Me. 104. 

8 Geoffroy v. Gilbert, 5 N. Y. App. Div. 98. 

® Lewis v. Palmer, 106 Va. 522. 

10 See Wilton v. New York Life Insurance Co., 34 Tex. Civ. App. 156. 

“ Lord v. Dall, 12 Mass. 115. See Cronin v. Vermont Life Insurance Co., 20 R. I. 


a Trinity College v. Travelers Insurance Co., 113 N. C. 244. 
#8 In Carpenter v. U. S. Life Insurance Co., 161 Pa. St. 9, a young girl adopted into 
a man’s family was held to have an insurable interest in his life. A woman has an in- 
surable interest in the life of a man who supports her and with whom she lives as wife 
although not legally married. Equitable Life Assurance Society v. Paterson, 41 Ga. 
8, 365. 
33, The same result has been reached in this country but on the ground that a husband 
has a right to his wife’s services. Currier v. Continental Life Insurance Co., 57 Vt. 


496. 

48 Grattan v. National Life Insurance Co., 15 Hun (N. Y.) 74; Woods v. Woods, 
113 S. W. 79 (Ky.). See Loomis v. Eagle Life & Health Insurance Co., 72 Mass. 396. 

18 May on Insurance, 4 ed., § 107. 

17 Reserve Mutual Insurance Co. v. Kane, 81 Pa. St. 154. See Life Insurance 
Clearing Co. v. O’Neill, 106 Fed. 800, 806, 
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estate, as the continuation of the persona of the assured, has the required 
interest seems not entirely satisfactory. Plainly, however, it is desirable 
that a man should be allowed to provide for his family in this way, and the 
courts have not, hesitated to uphold such policies.* 


Wo may Execute A TRUST UPON DEATH OF THE TRUSTEE. — At 
common law the administrator of a trustee, simpliciter, has no right to per- 
form the trust." And when property is vested in A “and his heirs” upon a 
special trust, neither a devisee* nor an assignee inter vivos * is competent 
to execute it. If, however, property is vested in A, “his heirs and assigns,” 
upon a special trust, the trust may be executed by a devisee of A, considered 
as a testamentary assignee,* but not by an assignee inter vivos: 5 The fact 
that in determining the power of a trustee the intent of the settlor is abso- 
lutely controlling is well brought out in a recent decision holding that as the 
discretionary power of a trustee to apply the principal of a trust fund for 
the benefit of the cestui is a matter of personal confidence, it cannot be 
exercised by a trustee appointed by the court upon the death of the original 
trustee. Whitaker v. McDowell, 72 Atl. 938 (Conn.). And it has also 
recently been held that the heir of the last survivor of several trustees to 
sell land cannot execute the trust or power of sale, because not pointed out 

in the instrument as one within the contemplation of the settlor.® An op- 
posite conclusion reached upon almost identical facts may be distinguished 
upon the ground that the court apparently considered it to have been within 
the contemplation of the testator that the heir of the surviving trustee should 
act.’ In all these cases, however, it must be understood that though the 
person in question is not indicated in the instrument as one to succeed to the 
trust, yet once having the legal title he must always hold the property sub- 
ject to the trust.® 

A distinction is taken by the courts between cases of trusts to which 
powers are annexed and cases of mixed trusts and powers. Thus where a 
deceased trustee had a duty to provide for the testatrix’s daughter by using 
a discretionary power, it could be exercised by the trustee appointed by the © 
court as his successor; for the testator had merely outlined the trust in 
expectation that the details would be arranged according to the judgment 
of his trustees. In such a case of mixed trust and power, the power is 
imperative, and must be exercised; only the mode of its exercise is discre- 
tionary.® But where the power is simply annexed to the trust, the trust is 


Pity coger v. New England Insurance Co., 98 Mass. 381; Judson v. Walker, 155 
0.1 


? Mortimer v. Ireland, rz Jur. 721. 

2 In re Morton & Hallett, 15 Ch. D. 143. But see Osborne v. Rowlett, 13 Ch. D. 
774. 

§ Bradford v. Belfield, 2 Sim. 264. 

‘ Titley v. Wolstenholme, 7 Beav. 425. 

5 Whittelsey v. Hughes, 39 Mo. 13. 

® Re Crunden & Meux’s Contract, 100 L. T. R. 472 . Div., ing; 1909). 

7 In re Pixton & Tony’s Contract (1897), 46 W. R. 187. 

8 See Ames, Cases on Trusts, p. 226, n. 1-2, 

® Osborne v. Gordon, 86 Wis. 92. 
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complete in itself; and the power may or may not be exercised." The 
courts will never compel the exercise of this power in the first instance.” 
And they are unanimous in declaring that to the extent to which discretion- 
ary power is vested in a trustee they cannot interfere in its reasonable 
exercise, in the absence of bad faith or fraud.” In view, therefore, of the 
freedom granted to holders of discretionary powers, it seems doubly wise 
that they should be limited to persons appearing to have been within the 
contemplation of the creator of the trust. 


RECENT CASES. 


— Torts — oF Maritmme Liens.—A tug collided 
with three vessels, at different times. The owners of each filed libels, but the pro- 
ceeds of sale were insufficient to satisfy all three decrees. Held, that the liens are 
entitled to priority in inverse order of the collisions. The America, 168 Fed. 424 
(Db. J.). 

Pabil admiralty law regards a vessel as a responsible thing, having — 
to make contracts and commit torts. See The John G. Stevens, 170 U.S. 113. 
person damaged by her acquires a maritime lien, a proprietary interest, enforce- 
able, regardless of, the liability of the owner, by a libel directly against the vessel. 
The Barnstable, 181 U. S. 464. No importance is attached to the time of obtain- 
ing the decree. The J. W. Tucker, 20 Fed. 129. It is settled that a lien for tort 
has precedence over a lien for previous supplies. The John G. Stevens, supra. 
The doctrine of such cases is that when the vessel continues in navigation, the lien- 
holder necessarily submits his interest to all maritime perils, one of which is the 
liability of the vessel for torts. The America, Fed. Cas. No. 288; The Frank G. 
Fowler, 8 Fed. 331. It has been urged that as the first lien is good against a pur- 
chaser without notice, it ought not to be prejudiced by any subsequent. interest. 
The Frank G. Fowler, 17 Fed. 653. The basis for the second lien, however, is not 
a contract, but the absolute liability of the vessel for her wrongs. Hence the 
holding of the principal case is strictly in accordance with admiralty principles. 


ADVERSE: PossESSION — CONSTRUCTIVE PossEssSION — COLOR OF TITLE. — 
X gave Y a deed for land which covered more than the land which X actually 
owned. Held, that the fact that title to a part of the land actually passed does not 
prevent the acquisition of constructive possession under the deed. Roe v. Tenn. 
Ry. Co., 50 So. 230 (Ala.). See Notes, p. 56. 


Acrency — AGENT’s LIABILITY TO THIRD PERsoNs — Promissory NOTE 
SIGNED By AUTHORIZED AGENT. —A promissory note was signed as follows: 
“J. H. Smethurst’s Laundry and Dye Works Limited, — J. H. Smethurst, 
Managing Director.” The words J. H. Smethurst were written by the defendant, 
and the rest of the signature was impressed by a rubber stamp. Held, that the 
defendant is not ——— liable on the note. Chapman v. Smethurst, 100 L. T. R. 
465 (Eng., Ct. App., Mch. 4, 1909). ; 

An agent who puts his name to a note, without making it appear upon the face 
of the note that it was intended that only the principal should be liable, will be 


10 Cole v. Wade, 16 Ves. 27. 

4 French v. Northern Trust Co., 197 IIl. 30. 

® Hallinan v. Hearst, 133 Cal. 645. 

% See In re Rumney & Smith, [1897] 2 Ch. 351. 


| 

| 

i 


RECENT CASES. 61 


liable thereon. Price v. Taylor, 5 H. & N. 540. Besides naming his principal, 
an agent must express by some form of words that the writing is the act of the 
principal, though done by the hand of the agent. Tucker Mfg. Co. v. Fairbanks, 
98 Mass. ror. This is sufficiently expr , if the face of the instrument, when 
interpreted as it would generally be understood, shows that the parties intended 
that the principal only should be liable. Liebscher v. Kraus, 74 Wis. 387. Contra, 
Heffner v. Brownell, 70 Ia. 591. The same result has been reached under the 
Negotiable Instruments Law, which provides that when an instrument contains 
words indicating that the _ signs for or on behalf of a principal, he is not 
liable on the instrument, if duly authorized. See N. Y. Laws 1897, c. 612. 
Western Grocer Co. v. Lackman, 75 Kan. 34. The principal case finally disposes 
of a dictum by Lord Ellenborough that the agent whose name appears on a 
negotiable instrument, will be liable thereon, unless it also appears in so many 
words that he subscribes for another. See Leadbitter v. Farrow, 5 M. & S. 345. 


AGENCY — PRINCIPAL’s LIABILITY TO THIRD PERSONS IN TorT — RESPOND- 
EAT SUPERIOR NOT APPLIED TO GRATUITOUS SERVICE. — The defendant’s ser- 
vants were authorized to give away old barrels. The plaintiff was injured through 
the negligence of the defendant’s employee in throwing such a barrel to the plain- 
tiff's companion. Held, that the defendant is not liable. Wallace v. John A. 
Casey Co., 132 N. Y. App. Div. 35. 

The weight of American authority exempts charitable corporations from lia- 
bility for their servants’ negligence on the ground that it would be unjust to sub- 
ject the master to the incidental burdens of the servant’s employment, when he 
derives no pecuniary benefit therefrom. Hearns v. The Waterbury Hospital, 66 
Conn. 98; McDonald v. Massachusetts General Hospital, 120 Mass. 432. Upon 
this theory there is no logical ground for distinguishing charitable corporations 
from business corporations or individuals dispensing charitable gifts. See Union 
Pac. Ry. Co. v. Artist, 60 Fed. 365. As the recipient, and not the dispenser of 
the charity, is the real beneficiary of the servant’s labor, this doctrine seems just. 
Cf. Powers v. Massachusetts Homeopathic Hospital, 101 Fed. 896. The theo 
has been advanced that the recipient, by accepting a charity, waives the venta 
bility of the master for the servant’s negligence. See Kellogg v. Church Charity 
Foundation of Long Island, 128 N. Y. App. Div. 214. The present case expresses 
the same idea in another form; the recipient must be held to have assumed the 
risk of the servant’s negligence. The reasoning is analogous to that of the fellow- 
servant doctrine. Cf. Farwell v. Boston & Worcester R. R. Corp., 4 Met. (Mass.) 
49. Although founded on fiction, it seems to lead to a correct result. 


BANKRUPTCY — DISCHARGE — EFFECT UPON OBLIGATIONS OF BANKRUPT AS 
Lesser. — After renewing his lease, but before the beginning of the new term, 
a lessee filed a voluntary petition in bankruptcy. After the beginning of the new 
term, he was adjudged a bankrupt and discharged. Under a statute giving the 
landlord a lien on the tenant’s goods for the entire rent to accrue, the landlord 
attached the stock of goods allowed to the bankrupt as an exemption. Held, 
he “4 landlord has a lien for future rent. Shapiro v. Thompson, 49 So. 391 

a.). 

A tenant’s discharge in bankruptcy does not release him from liability for rent 
to accrue under a subsisting lease, for it is well settled that future rent is not a 
— claim. Watson v. Merrill, 136 Fed. 359. The landlord, therefore, must . 
ook to the bankrupt personally for his security, unless their relation as landlord 
and tenant is severed by the adjudication. On this latter point there is a conflict 
of authority. It has been held that the adjudication ipso facto terminates the 
lease. See In re Jefferson, 93 Fed. 948. But the better view appears to be that 
the leasehold, like any other property of the bankrupt, goes to the trustee, subject 
to his right of disclaimer. In re Pennewell, 119 Fed. 139; White v. Griffing, 44 
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Conn. 437. If the trustee assumes the lease, it becomes an asset of the estate, and 
is sold for the benefit of creditors. If not, the landlord and tenant remain on the 
same footing as before. Ex parte Houghton, 1 Low. (U. S.) 554. Thus in the 
eer oe case the plaintiff is allowed the ordinary statutory remedy of the land- ° 
ord, as if there had been no bankruptcy. 


Brits AND Notes — DEFENSES — EFFECT OF TRANSFER AFTER MATURITY. — 
A gave to B his prone note secured by a mortgage. After maturity of the 
note, it was agreed that B should transfer the note and mortgage to C, who should 
hold the note until certain payments were made. ron, were made, but were 
not indorsed upon the note which C later indo to D, a purchaser without 
notice. Held, that D can recover from A, the full amount ‘of the note. Reardon 
v. Cockrell, 103 Pac. 457 (Wash.). 

It is fundamental that after maturity a promissory note loses its negotiability 
and passes by indorsement only such right as the indorser possessed. Texas v. 
Hardenburg, 10 Wall. (U. S.) 68. Thus any defense arising from a defect in 
the inception of the note or from any subsequent transaction relating to the note, 
can be urged against one holding by indorsement after maturity, if it would have 
availed against his indorser. Fretttenberg v. Rubel, 123 Ia. 154. See Zeis v. 
Potter, 105 Fed. 671. But this reasoning is applicable only to equities as dis- 
tinguished from set-offs. When the maker of a note has a claim against the 
payee, arising out of a transaction wholly unrelated to the note, the English 
courts have consistently held that an indorsee after maturity is not subject to the 
set-off. Burrough v. Moss, 10 B. & C. 558. American courts are in conflict. 
Semmell v. Heuben, 71 Mo. App. 291. Contra, Driggs v. Rockwell, 11 Wend. 
(N. Y.) 504. Jurisdictions which allow the set-off restrict it to debts due at 
the time of the transfer. Baxter v. Little, 6 Met. ms 7. Some further re- 
strict it to debts due the maker from the — yward v. Stearns, 39 Cal. 
58. In the principal case equities are confused PO set-off If the payments 


made by A to C were intended as —_—— upon the note, A acquired an 


equitable interest in the note which should not have been defeated by its in- 
dorsement after maturity. Elgin v. Hill, 27 Cal. 372. 


CANCELLATION OF INSTRUMENTS — DEEDS: CANCELLATION FOR FAILURE OF 
CONSIDERATION. — The owner of land conveyed it in consideration of the grantee’s 
agreement to care for the grantor during her lifetime and to pay her one-half the 
proceeds of the land. The grantee failed to account for the proceeds. The grantor 
filed a bill praying for the cancellation of the deed. Held, that the deed should be 
set aside. Cumby v. Cumby, 88 N. E. 549 (Ill.). 

It is a general rule that non-performance by the grantee will not entitle the 
grantor to a cancellation of the deed in equity. Chicago, Texas, & Mexican 
Central Ry. Co. v. Titterington, 84 Tex. 218. But in cases similar to the present 
the rule is sometimes avoided by treating the grantee’s promise as a condition 
subsequent. Knutson v. Bostrak, 99 Wis. 469. And it has been held that equ 
acquires jurisdiction and will decree cancellation or reconveyance because a 
an agreement creates a trust. Grant v. Bell, 26 R. I. 288. Another ground sug- 
gested for equitable jurisdiction is to prevent a multiplicity of suits by the grantor. 
Lowman v. Coauted 99 Va. 688. It has also been suggested that there is a legal 
presumption of fraud arising from the grantee’s subsequent conduct. See Frazier 
v. Miller, 16 Ill. 48. Some courts deny the remedy of cancellation, but make the 
support of the grantor a charge upon the land conveyed. Watson v. Smith, 7 Or. 
448. But these decisions violate the rule that the grantor’s lien exists only in be- 
half of a liquidated demand. Harter v. Capital City Brewing Co., 64 N. J. Eq. 
155. None of the grounds a in support of the decision i in the principal 
case seem satisfactory, and the decisions which follow the mee rule seem 
correct. See Anderson v. Gajnes, 156 Mo. 664. 
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CARRIERS — FEDERAL REGULATION — PROFIT ON PARTICULAR SERVICE. — 
For unloading and reconsigning hay at an intermediate point the defendant carrier 
charged the plaintiff an amount exceeding the actual cost of the service to the 
defendant. The Interstate Commerce Commission awarded to the plaintiff the 
excess above such cost. Held, that as the defendant is entitled to a reasonable 
profit on such a transaction, the court will not enforce the award. Southern Rail- 
way Co. v. St. Louis Hay & Grain Co., 29 Sup. Ct. 679. 

No regulation of charges can deprive a public service corporation of a reason- 
able return on the total investment. Smyth v. Ames, 169 U. S. 466. But each 
particular service to the public need not necessarily render a profit to the corpora- 
tion. Ailantic Coast Line R. R. Co, v. North Carolina Corporation Commission, 
206 U.S.1. See 21 Harv. L. REv. 49. Still, when the sovereign compels a service 
at less than cost there must be shown to be a benefit to the general public, rather 
than to any class selected for legislative favor. See Atlantic Coast Line R. R. Co. 
v. North Carolina Corporation Commission, supra, p. 26. And it seems essential 
that such a demand on the corporation must be justified by showing a necessity 
for such service. Although the situation in the principal case did not show any 
such necessity, as the service rendered was not part of the regular transportation 
but a privilege accorded the shipper, the decision may make the law that for such 
services a carrier can demand compensation above the actual cost. This view is 
supported by cases allowing a railroad to collect warehouse charges on freight 
not promptly removed by a consignee even above those regularly charged by 
warehousemen. Miller v. Georgia Railroad & Banking Co., 88 Ga. 563. 


CARRIERS — LIEN — UNAUTHORIZED SHIPMENT BY THIRD Party. — The 

— shipped machinery to a purchaser, with a reservation of title as security 
or the payment of the purchase price. Before such payment, a third party, law- 

fully in possession, shipped the goods on the defendant’s railroad, without the 
plaintiff's express or implied authority. The defendant was ignorant of the 
plaintiff's ownership. Held, that the defendant has no lien for freight and de- 
murrage charges. Corinth Engine & Boiler Works v. Mississippi Central R. Co., 
49 So. 261 (Miss.). 

In a case like that under discussion, an English court would probably give the 
carrier a lien, on the ground that he is obliged to carry goods offered for transporta- 
tion. See Yorke v. Grenaugh, 2 Ld. Raym. 866, 867. But in the United States 
it is recognized that this obligation does not extend to goods offered for shipment 
by a third party without the owner’s authority. See Robinson v. Baker, 5 Cush. 
(Mass.) 137, 145. The reason failing, the rule grounded upon it must fall. Hence 
‘our courts have uniformly held that the necessary foundation for a carrier’s lien 
is a debtor and creditor relation between carrier and owner. Fitch v. Newberry, 
1 Doug. (Mich.) 1. The basis of the American decisions is the universal principle 
that a man’s personal property cannot be taken from him without his consent. 
To be consistent, our courts should also break with the English law in the analo- 
~~ case of the innkeeper. The parallel is perfect, except that it is less practicable 

or the innkeeper to demand payment in advance. Whether the plaintiff in the 

principal case should have been estopped to deny the conditional vendee’s au- 
thority to deal with the goods as his own, does not sufficiently appear. Cf. Vaughan 
v. The Providence & Worcester R. Co., 13 R. I. 578. 


CONSTITUTIONAL LAw— DveE Process or LAw — CoMMITMENT oF DE- 
FENDANT ACQUITTED BECAUSE OF INSANITY. — A defendant was acquitted of a 
charge of homicide because of insanity. Under a statutory provision the court 
thereupon committed him to an asylum. He applied for a discharge under a 
writ of habeas corpus, and later appealed from an order dismissing the writ. 
Held, that the order be affirmed. People ex rel. Peabody v. Chanler, 117 N. Y. 
Supp. 322 (Sup. Ct., App. Div.). 

For a discussion of the principles involved, see 22 Harv. L. REv. 218. 
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DraTH BY Wroncrut Act — Statutory LIABILITY IN GENERAL — SUIT BY 
ForEIGN ADMINISTRATOR. — An administrator appointed in New Jersey sued 
in a New York court under a statute of the latter state allowing recovery for death 

. by wrongful act where the deceased leaves a husband or wife or next of kin. Held, 
that the administrator cannot sue without taking out ancillary letters of adminis- 
tration. Cornell v. Ward, 168 Fed. 51 (C. C. A., Second Circ.). 

It is well settled that apart from statute an administrator or executor appointed 
in one state has no authority to sue in another. Willard v. Hammond, 21 N. H. 
382. One reason for the rule is that the letters of administration have no extra- 
territorial force. See Vaughn v. Barret, 5 Vt. 333. But the policy of the rule is 
to protect foreign creditors of the deceased. See Terrell v. Crane, 55 Tex. 81. 
Thus where the claim cannot be made the subject of local administration, a foreign 
representative may sue. Purple v. Whithed, 49 Vt. 187. Under statutes similar 
to that in the principal case, the judgment recovered is not.subject to the. claims 
of creditors. O’Connor v. Root, 130 Ia. 553. And it is generally held that the 
foreign administrator may sue without having taken out ancillary letters, since 
he acts, not in his representative capacity, but as trustee for the beneficiaries. 
Boulden v. Pennsylvania Railroad Co., 205 Pa. St. 264. This view, opposed to 
that of the principal case, seems clearly correct. But if the action under the 
statute is for the benefit of the estate, the foreign representative cannot sue. 
Maysville St. Ry. & Transfer Co. v. Marvin, 59 Fed. 91. . 


Dower — ASSIGNMENT OF DowER — TIME AS OF WHICH VALUE Is Com- 
PuTED. — An owner of land died intestate in 1885; in 1907 the plaintiff, his 
widow, commenced action for assignment of dower. In the meantime the property 
had risen in value. Held, that the plaintiff is entitled to have land set off to her 
equal in value to one third of the whole at the time of assignment. Williams v. 
Thomas, [1909] 1 Ch. 713. See NorEs, p. 53. 


EMINENT DoMAIN — CoMPENSATION — INTEREST ON AWARD PENDING 
AppeaL. — The plaintiff condemnor deposited the amount of the award at the 
defendant’s disposal, and entered into possession of the condemned property. 
On appeal, the amount of the award was increased. The defendant demanded 
interest on the entire amount from the date of the first award. Held, that interest 
runs only on the excess of the second over the first award. Matter of Water Com- 
missioners of White Plains, 195 N. Y. 502. 

A condemnee ought at no time to be deprived of both property and compensa- 
tion. Interest is the compensation allowed when he has lost his property and 
cannot yet get his money. Thus an increased verdict should bear interest on the 
whole amount from the date of the original award, if payment is delayed until 
final judgment. Warren v. St. Paul, etc., Railroad Co., 21 Minn. 424. The same 
is true if a deposit is made, or security given, which is not at the condemnee’s 
disposal. Sioux City, etc., Railroad Co. v. Brown, 13 Neb. 317. In both these 
cases there is an interval during which the condemnor holds the property and 
the condemnee is without compensation. If, however, the amount of the original 
award is at the condemnee’s disposal, it is his own fault if the sum lies idle, and 
interest should run only on the excess. St. Louis, etc., Ry. Co. v. Fowler, 113 
Mo. 458, 473. Contra, Neilson v. C. & N.W. Ry. Co., 91 Wis. 557. This rule 
protects both parties, giving the condemnee fair compensation, but permitting 
no profit from prolonged litigation. 


EvIDENCE — Proor oF ForEIGN LAw — APPLICATION oF LEx Fort. — The 
plaintiff brought an action to recover for personal injuries suffered in Cuba, 
through the defendant’s negligence. Held, that in absence of proof of Cuban 
law, the law of the forum will be applied. Cuba R. Co. v. Crosby, 170 Fed. 369 
(C. C. A., Third Circ.). 

_ The court decides the case according to the common law of the forum, without 
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taking judicial notice of, or making any presumption in regard to, the foreign law. 
To attain a similar result, courts have, in absence of proof of foreign law, presumed. 
it to be the same as the Jex fori. Linton v. Moorehead, 209 Pa. St. 646. This 
presumption may well be — to jurisdictions like England and those American 
states which have always been under an English system of law. See Norris v. 
Harris, 15 Cal. 226. But it cannot logically be applied to such foreign countries 
as France or Turkey, since it is judicially known that the common law is not there 
in force. Re Hall, 61 N. Y. App. Div. 266. See Aslanian v. Dostumian, 174 Mass. 
328. But a recent case shows a somewhat far-fetched refinement. A Missouri 
court refused to presume that the common law existed in Kansas, on the theory 
that Kansas was not carved out of English territory, but was acquired from 
France. See Mathieson v. St. Louis & S. F. Ry. Co., 118 S. W. 9 (Mo.). The 
rule laid down by the principal case is simple and capable of universal application, 
but it overlooks the fact that the defendant’s a epends entirely upon Cuban 
law. Slater v. Mexican National R. R. Co., 194 U. S. 120. The plaintiff, not 
having established this liability, has made out no case. For a further discussion of 
this subject, see 19 Harv. L. REV. 401-417. ; 


HomMEsTEAD — CONTRACT TO CONVEY SIGNED BY HusBAND ALONE. — The 
defendant’s wife refused to join in a conveyance of the homestead pursuant to a 
contract entered into by the defendant but not signed by herself. The defendant 
then refused to convey his interest. By the constitution of Michigan deeds of 
homesteads not signed by the wife are void. Held, that the defendant is not 
liable in an action at law for breach of contract. Lawrence v. Vin Kemulder, 122 
N. W. 88 (Mich.). 

Specific performance manifestly cannot be had against a husband who is in- 
capable alone of making a valid conveyance. Mundy v. Shellaberger, 153 Fed. 
219. But inability to perform is not of itself an excuse for a breach of contract. 
Thus a who obligates himself to convey land over which he has not the 
power of disposal, is ordinarily answerable in damages. Carr v. Dooley, 19 N. Y. 
Misc. 553. And a husband who covenants to give perfect title and is prevented 
from so doing by his wife’s dower right, is liable upon his covenant. Drake v. 
Baker, 34 N. J. L. 358. The principal case can be supported only on the ground 
of public policy. The argument is that the liability of the husband upon his con- 
tract operates to coerce the wife to sign the deed against her better judgment. 
Weitzner v. Thingstad, 55 Minn. 244. But ordinarily, freedom from liability 
would be used by the husband simply as a means of escape from an unprofitable 
bargain. Hence it seems wiser to make no exception to the usual rule of contracts. 
Eberling v. Deutscher Verein, 72 Tex. 339. 


. INSURANCE — INSURABLE INTEREST— WHAT CONSTITUTES INSURABLE IN- 
TEREST IN A Lire. — Held, that the relation of husband and wife per se gives to 
the husband an insurable interest in the life of the wife. Griffiths v. Fleming, 100 
L. T. R. 765 (Eng., Ct. App., Mch. 2, 1909). See NorEs, p. 57. 


INSURANCE — INSURABLE INTEREST — WHETHER NECESSARY IN ASSIGNEE 
or Lire Poticy. — X took out a policy of insurance on his own life. Later, he 
assigned it to Y, who had no insurable interest in life of the assured. On the 
death of X the insurer paid the money due into court and filed a bill of inter- 
pleader against Y and X’s administrators. Held, that the assignee can recover 
only what he actually paid for the assignment and as premiums. Russell v. 
Grigsby, 168 Fed. 577 (C. C. A., Sixth Circ.). 

A distinct conflict of authority exists as to the validity of an assignment of a life 
policy to one having no insurable interest in the life. Most jurisdictions hold that 
such a policy, valid in its inception, is merely a chose in action which modern com- 
mercial needs require to be freely assignable as such. St. John v. American 
Mutual Life insurance Co., 13 N. Y. 31; Gordon v. Ware National Bank, 132 
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Fed. 444. And this view is thought to be supported by the generally accepted . 
theory that if there is an insurable interest when the policy is taken out, its contin- 
uance is not necessary. See Mutual Life Insurance Co. v. Allen, 138 Mass. 24. 
Even these jurisdictions, however, would probably declare invalid an assignment . 
of a policy to one without interest made so soon after the issuance of the policy as 
to evidence an intent to circumvent the requirement as to insurable interest on 
the of the assured. Steinback v. Diepenbrock, 158 N. Y. 24. Logically, it 
would seem that the grounds of public policy requiring an insurable interest to 
support a life policy, are equally present whenever the policy is assigned. Warnock 
v. Davis, 104 U. S. 775. It is on this ground that a few courts hold an assignment 
to one without insurable interest absolutely void, or, as in the principal case, allow 
the assignee to recover no more than actual reimbursement. Missouri Valley 
Life Insurance Co. v. Sturges, 18 Kan. 93; Culver v. Guyer, 129 Ala. 602. 


INSURANCE — NATURE AND INCIDENTS OF INSURANCE CONTRACTs — As- 
SIGNABILITY OF CASH SURRENDER VALUE. — A life-insurance policy was payable 
to the wife of the insured, but contained a provision that at the end of certain 
specified periods the insured might surrender it and receive its cash value. Shortly 
before the end of such a period the insured assigned the policy. The assignee de- 
manded the cash value at the proper time, but at the instance of the insured the 
company refused to pay it. Held, that the power to collect the cash value is not 
assignable. Moser v. Connecticut Mutual Life Insurance Co., 119 S. W. 792 (Ky.). 

Where the wife of the insured is named as beneficiary, her irter: ‘ “a the policy 
cannot be defeated by its voluntary assignment to the insured ee in bank- 
ruptcy. See Central Bank of Washington v. Hume, 128 U. S. 195, 206. In Ken- 
tucky this exemption from a bankrupt’s assets has been extended to a cash 
surrender value payable to the insured himself at his own option. Townsend v. 
Townsend, 127 Ky. 230. The main case applies the same principle to an assign- 
ment for consideration. The theory of the Kentucky court is that the right to 
surrender the policy for cash is a power which must be exercised by the insured in 
person. It is well settled that a power affecting another’s interest, and involving 
confidence and discretion, cannot be delegated. Ingram v. Ingram, 2 Atk. 88. But 
where the only need for discretion is in deciding whether the power shall be exe- 
cuted, the appointment of another to carry it out has been sustained as amounting 
to an informal execution of the power. Sergison v. Sealy, 9 Mod. 390; Crooke v. 
County of Kings, 97 N. Y. 421. Inthe main case, the sole discretionary power of 
the insured appears to have been in deciding whether the policy should be surren- 
dered, and the assignment was practically an exercise of that power. Accordingly 
it would seem that the assignee should have received the value. 


INTERSTATE COMMERCE — CONTROL BY STATES — REQUIREMENT TO FILE 
CERTIFICATES. — Suit was brought in Kansas upon a note given to an Illinois 
corporation, for goods shipped from Illinois into Kansas pursuant to an order 
taken by a drummer in the latter state. A Kansas statute forbade any foreign 
corporation doing business in the state, from maintaining an action without 
having obtained a certificate that certain statements had been filed. Held, that 
the statute is not unconstitutional. Wélson-Moline Buggy Co. v. Hawkins, 101 
Pac. 1009 (Kan.). 

Any attempt by a state legislature to interfere with the sale of articles within 
the state by a fo corporation, is unconstitutional as an interference with inter- 
state peti Anais, v. Shelby County Taxing District, 120 U.S. 489. The 


question of such interference frequently arises under the common statutory re- 
quirement that a corporation, “doing business” within the state, must have an 
authorized agent therein, and must file certain certificates. Such a transaction as 
- that in the principal case is usually held not to be ‘‘doing business” under the 
statute. Cooper Mf’g Co. v. Ferguson, 113 U.S. 727. But if the statute does 
apply to such a transaction, it has been held unconstitutional. Murphy Varnish 
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Co. v. Cornell, 1o N. Y. Misc. 553. See Mearshon v. Lumber Co., 187 Pa. St. 12. 
Contra, Western Paper Bag Co. v. Johnson, 38 S. W. 364 (Tex. Civ. App.). The 
attempted distinction in the principal case that the requirement was merely a 
condition precedent to maintaining an action in the state courts, and not a regu- 
lation of interstate commerce, seems unsound. Bateman v. Western Star Milling 
Co., 1 Tex. Civ. App. 90; Murphy Varnish Co. v. Cornell, supra. For to pre- 
vent an action for the purchase price in a sale of this character, merely because 
the foreign corporation has not fulfilled the statutory requirement, is surely a 
potent hindrance on interstate commerce. 


Jupcment — CoLtaTERAL Attack — Attack By Suir To Quiet TITLE. — 
By a divorce decree, title to land was declared to be in the husband. The wife 
brought suit to have title to the land quieted in her as against the husband and a 
bona fide purchaser from him, alleging that the decree was based on a stipulation 
obtained by fraud and duress, and was subsequently altered. Held, that the suit 
is a direct attack on the decree. Kwentsky v. Sirovy, 121 N. W. 27 (Ia.). 

An attack on a judgment is collateral, in contradistinction to direct, unless the 
proceeding is fon pt adapted and instituted to annul or modify the decree 
Morrill v. Morrill, 20 Or. 96. If the proceeding has an independent purpose the 
attack is collateral, although the modification of the judgment is a prerequisite to 
the end sought. Lovitt v. Russell, 138 Mo. 474. Cf. Homer v. Fish, 1 Pick. 
(Mass.) 435. Maintaining that under liberal code procedure, the courts should 

ive the parties every relief to which the stated facts entitle them, regardless of the 
orm in which the facts may be presented, some jurisdictions have held that a 
suit brought expressly to set aside a decree fraudulently obtained is not a collat- 
eral attack thereon, even though asking for further relief in the matter of title. 
Noble v. Aune, 50 Wash. 73. And in a proceeding to revive a judgment, the de- 
fendant’s answer attacking it has been held to be direct. Waterman v. Bash, 46 
Wash. 212. Contra, Friedman v. Shamblin, 117 Ala. 454. The principal case is 
not an extreme application of a doctrine which considers as direct any attack 
raised by the pleadings, thus accomplishing liberality in procedure at the expense 
of stability of judgments. 


LANDLORD AND TENANT — CONDITIONS AND COVENANTS IN LEASES — Ac- 
TION BY LANDLORD DURING TERM. — After breach of the tenant’s covenant to 
repair the landlord made the repairs, and during the term sued for the cost thereof. 
Held, that since the landlord has failed to show damage to the reversion, he cannot 
recover. Wechsler v. Gude Co., 117 N. Y. Supp. 1037 (Sup. Ct.). 

In England in such cases, the measure of damages is usually the diminution 
in the value of the reversion. Doe v. Rowlands, 9 C. & P. 734. But where this 
test is not practicable, the landlord has been awarded the cost of repairing. Davies 
v. Underwood, 2 H. & N. 570. In this country, this latter criterion has always 
been applied. Schieffelin v. Carpenter, 15 Wend. (N. Y.) 400; Buck v. Pike, 27 
Vt. 529. In the principal case the court gives no reason for departing from the 
authorities, basing its decision entirely on a dictum in a recent case. See Appleton 
v. Marx, 191 N. Y. 81. The theory adopted is that the only damages recoverable 
during the term are for injuries to the reversion; while in an action brought after 
expiration of the lease, the measure of damages is the cost of repairing. This 
doctrine places the landlord in a dilemma when the tenant breaks his covenant 
‘ to repair. Either he must permit the premises to deteriorate in order to show 
damage to the reversion; or if he repairs, he must wait for reimbursement till the 
lease expires. The decision seems indefensible, both on principle and on authority. 


LEGACIES AND DEvVISES — PARTICULAR INSTANCES OF CONSTRUCTION — Im- 
POSSIBILITY OF PERFORMANCE OF CONDITION SUBSEQUENT. — A testatrix be- 
queathed money to a church, to be used in building a Sunday school on a stipu- 


lated site. In condemnation proceedings by the county to get the proposed site, 
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the legatee claimed as compensation, the amount of the legacy in addition to the 
market value of the land on the ground that failure to use the named site would 
forfeit the legacy. Held, that the legacy would not be forfeited. New Haven 
County v. Parish of Trinity Church, 73 Atl. 789 (Conn.). 

The effect of non-performance of a condition subsequent is ordinarily to divest 
the legacy. Wheeler v. Lester, 1 Bradf. (N. Y.) 213. However, there will be 
no forfeiture when performance by the legatee is, or later becomes impossible; as, 
for example, where he is prevented from performing by act of G Parker v. 
Parker, 123 Mass. 584. The same is true when performance is impossible because 
illegal. Cheairs v. Smith, 37 Miss. 646. Impossibility because of foreign law is 
also an excuse. Young v. Vass’ Ex’r, 1 Patt. & H. (Va.) 167. In all these cases, 
the law seeks to give effect to the testator’s intentions; so if his primary object 
can still be accomplished, the legacy should not be divested, merely because it 
cannot be applied exactly as prescribed. Young v. Vass’ Ex’r,, supra. But if 
the illegal condition is the sole motive of the bequest, the legatee being merely a 
trustee not intended to take a beneficial interest, the gift will be forfeited. Lusk 
v. Lewis, 32 Miss. 297. Since the location of the Sunday school on the particular 
_ site re not the primary motive of the testatrix, the principal case seems rightly 
decided. 


Lire. EstATE — PERSONALTY TO Fottow Limitations oF REatty. — Cer- 
tain chattels were given to be “‘used, held and enjoyed” by the person for the time 
being entitled to a certain mansion-house; but title to them was not to vest in a 
tenant-in-tail until majority, although such tenant was to have the “use and 
benefit” of them until that time. A tenant-in-tail attained majority, but died — 
before coming into possession of the realty. Held, that since there is a plain 
intention on the part of the settlor, that the chattels should vest in a tenant-in-tail 
in possession, the personal representative of the deceased is not entitled to them. 
In re Lord Chesham’s Settlement, 25 T. L. R. 657 (Eng., Ct. App., June 15, 1909). 
A) — decision reverses that of the Chancery Division discussed in 22 HARV. 

V. 441. 


MorTGAGES — PRIORITIES — MORTGAGE FOR FUTURE ADVANCES. — A exe- 
cuted a mortgage to B in the form of a bill of sale of a certain dredge, to secure 
the repayment of money already advanced and such advances as might thereafter 
be made. This mortgage was duly recorded. A later gave a second mortgage to 
C, which was likewise recorded. In ignorance of the mortgage to C, B made 
further advances to A. C knew the amount of the original advance by B, and 
probably knew the state of the accounts between A and B when he took his second 
mortgage. Held, that B’s lien is prior to that of C both as to the original and as 
to the subsequent advances. The Seattle, 170 Fed. 284 (C. C. A., Ninth Circ.). 

A mortgage to secure present and future advances gives a prior lien for ad- 
vances made in ignorance of, but subsequent to, an intervening incumbrance. 
Ackerman v. Hunsicker, 85 N. Y. 43. The mortgagee is in the position of a trustee 
or other obligor who has dealt with his obligee in ignorance of an assignment or 
incumbrance of the latter’s interest. Cf. Newman v. Newman, 28 Ch. D. 674.. 
By the great weight of authority, the recording of the second mortgage is not a 
notice to the first mortgagee, unless he takes a new conveyance. This is true even 
where the statute makes the record notice ‘‘to all persons”; for this is taken to 
mean only those acquiring a new interest, whereas the mortgagee relies on what 
he already has. Birnie v. Main, 29 Ark. 591. Contra, Ladue v. Detroit & Mil- 
waukee R. R., 13 Mich. 380. The court questions obiter whether a mere state- 
ment that the mortgage is “for advances to be made” is not too vague. A second 
mortgagee, however, who advanced his money without inquiry as to their amount 
could hardly be @ bona fide purchaser; and he could protect himself as to subse- 
quent advances by giving notice of his incumbrance to the first mortgagee. 
Witczinski v. Everman, 51 Miss. 841. Contra, Balch v. Chaffee, 73 Conn. 318 
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Powers — ExTINGUISHMENT OF PowER APPENDANT BY CONVEYANCE IN 
FEE BEFORE APPOINTMENT. — The testator devised property to trustees for the 
use of his mother for life, and at her death to be paid over to such charitable in- 
stitution as his widow should elect; but in default of such election the income to 
be paid to his widow for life, and at her death the property to be divided between 
two specified associations. The mother, the widow, the testamentary trustees, 
and the trustees of the specified associations joined in a conveyance to the appellee. 
Held, that the power appendant is extinguished by the conveyance. Columbia 
Trust Co. v. Christopher, 117 S. W. 943 (Ky.). , 

For a discussion of the principles involved, see 22 Harv. L. REV. 444. 


Pustic Service ComMPANIES— RIGHTS AND Dutres— ExXCLusIvE TELE- 
PHONE CONTRACT. — Suit was brought on a contract whereby the defendant 
telephone company agreed to give exclusive connection to the plaintiff telephone 
company. Held, that such a contract will not be enforced by the courts. United 
States Telephone Co. v. Central Union Telephone Co. et al., 171 Fed. 130 (C. C. 
N. D. Ohio). See NorEs, p. 54. 


Pusiic SERVICE COMPANIES — RIGHTS AND DvuTIES— TERMINATION OF 
TELEPHONE CONNECTION. — The plaintiff and defendant telephone systems 
were physically connected’ under a verbal agreement that each should render ser- 
vice to the patrons of the other. No provision for termination was made. Held, 
that the agreement fixed a status terminable only by the retirement of one or the 
other of the parties from the telephone business. State ex rel. Goodwin v. Cad- 
wallader, 87 N. E. 644 (Sup. Ct., Ind.). See Notes, p. 54. 


RESTRAINT OF TRADE — COMBINATION BY AGREEMENTS AS TO PRODUCT OR 
Prices — INJUNCTION AGAINST UNLAWFUL COMBINATION. — Certain insurance 
companies entered into an agreement, by which the management was to be in a 
central body, which should establish uniform rates. The Attorney General, on 
behalf of the public, sought to enjoin them from acting under the agreement. 
Held, that he is entitled to the injunction. McCarter v. Firemen’s Ins. Co., 73 
Atl. 80 (N. J., Ct. Err. & App.). 

Contracts tending to suppress competition are unlawful only in the sense that 
they are unenforceable. Richardson v. Buhl, 77 Mich. 632. The law gives no 
affirmative relief against them. McGregor v. Mogul Steamship Co., [1892] A. C. 25. 
A different rule applies to combinations of public service companies, whose wlira 
vires acts likely to injure the public can be enjoined by the state. Attorney General 
v. Great Northern Ry., 1 Dr. & Sm. 154. So too a statute fixing prices charged 
by a corporation engaged in a business affected with a public interest has been 
held to be constitutional. Munn v. Illinois, 94 U. S. 113. It might be argued 
that insurance is such a business, but there is no authority for so treating in- 
surance as a peo service. In spite of the court’s ingenious and plausible opinion, 
the principal case marks an extension of equity jurisdiction as yet unsupported 
by authority. See Queen Ins. Co. v. State, 86 Tex. 250. The result, although 
desirable, might more properly be reached by statute than by judicial decision. 
See 19 Harv. L. REv. 301. 


RULE IN SHELLEY’s CASE — APPLICATION TO PERSONALTY. — The residue 
of an estate consisting of realty and personalty was left upon trust to pay the 
income “in equal shares to A and B during their lives, and upon the death 
of either her share to go to her heirs” until one half of the principal had been 
made over to them. Held, that though by the Rule in Shelley’s Case A and B 
take an equitable estate in fee in the realty, that rule is inapplicable to the 
personalty. Lord v. Comstock, 88 N. E. 1orz2 (Ill.). See Nores, p. 51. 


SALES — TIME OF PASSING oF TITLE — CAsH SALES: WAIVER OF THE Con- 
DITION BY DELIVERY. — The plaintiff, who lived some distance from town, sold 
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and delivered wheat after banking hours, receiving a check which was dishonored 
when he presented it on his next visit to town about two weeks later. Meanwhile 
the buyer became insolvent and the defendant attached the wheat. The check 
would have been paid if presented before the insolvency, although the buyer had 
no deposit. In an action for conversion the plaintiff had a verdict and 5 ame 
Held, that the judgment is not against the evidence. People’s State Bank of 
Michigan Valley v. Brown, 103 Pac. 102 (Kan.). : 

It is well-settled that delivery of the goods by the seller under an agreement for 
a cash sale may constitute a waiver of the condition of payment and pass title to 
the buyer. Globe Milling Co. v. Minnesota Elevator Co., 44 Minn. 153. The gen- 
erally accepted rule is that such a waiver depends upon the intention of the seller 
as determined by the jury. Goslen v. Campbell, 88 Me. 450. Some courts treat 
unrestricted delivery as prima facie evidence of an intention to waive cash pay- 
ment. Smith v. Lynes, 5 N. Y. 41. Others have held that such a delivery should 
be conclusive evidence of a waiver. Upton v. Sturbridge Cotton Mills, 111 Mass. 
446. See WiLuisTon, SALES, § 346. Logically this rule is correct, for delivery with- 
out payment is obviously inconsistent with a cash sale. Applying this rule to the 
facts of the principal case there was either an absolute delivery on credit or a con- 
ditional sale. If the former, an action for conversion would not lie. Ifa conditional 
sale, it would be void against creditors of the buyer because unrecorded. GEN. 
Srat. Kan. (1897), c. 120, § 13. Even under the generally accepted rule the 
decision seems an. extreme one, for the authorities require that the seller shall 
sa his right to the goods within a “‘reasonable time.” Smith v. Dennie, 23 

ass. 262. 


SPECIFIC PERFORMANCE — LEGAL CONSEQUENCES OF RIGHT OF SPECIFIC 
PERFORMANCE — RIGHT OF PERSONAL REPRESENTATIVE TO PURCHASE MONEY 
In Option To PurcHAsE. — A leased land to B, giving him an option to pur- 
chase at any time within five years on notifying A or “his legal representative,” 
and tendering to A or “his legal representative” the agreed price. A died intes- 
tate. B tendered the price to the administrator of A. Held, that this is a proper 
tender, the heirs of A having no rights in the money. Rockland-Rockport Lime Co. 
v. Leary, 117 N. Y. Supp. 405 (Sup. Ct., App. Div.). 

The administrator’s right to the purchase price on a contract made by the 
intestate flows from the descent to the personal representative of the vendor’s 
right of action for the price. Moore v. Burrows, 34 Barb. (N. Y.) 173. In the 
case of an unexercised option, since there is no obligation, no right should descend 
to the personal representative. The case of a mortgage conveying title without ¢ 
mortgage debt is analogous. The executor has no claim on what is paid to re- 
deem, as the decedent had no cause of action against the mortgagor. Turner v. 
Crane, 1 Vern. 170. See Smith v. Smoult, 1 Ch. Cas. 88; Thornborough v. Baker, 
3 Swanst. 628. The result should be the same where land descends subject to an 
option to purchase. Smith v. Lowenstein, 50 Oh. St. 346; Re Walker’s Estate, 17 
Jur. 706. The principal case, however, represents the prevailing rule both in 
England and in this country. In re Isaacs, [1894] 3 Ch. 506; Newport Water 
Works v. Sisson, 18 R. I. 411. The doctrine that the acceptance of an option re- 
lates back so as to convert the realty into personalty from the time of giving the 
option has been confined in England to a dispute between claimants under the 
vendor, so that where he option is exercised after a destruction of the premises 
by fire, the vendee is not entitled to the insurance. Edwards v. West, 7 Ch. D. 
858. Contra, Williams v. Lilley, 67 Conn. 50; People’s St. R’y Co. v. Spencer, 
156 Pa. St. 85. rane 


Trusts — Powers AND OBLIGATIONS OF TRUSTEES — WHO MAY EXECUTE 
TRuST AFTER DEATH OF TRUSTEE. — Money was left to an administrator to pay 
the income to the testator’s sister for life, and authorizing him to use any part of 
the principal for her support, if in his judgment it should be necessary. A subse- 
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uent trustee, appointed by the court under statutory authority, sought to exercise 
e power of using of the principal. Held, that he cannot do so. Whitaker 
v. McDowell, 72 Atl. 938 (Conn.). See Notes, p. 59. 


WAGERING CONTRACTS — RECOVERY OF MONEY LENT FOR GAMBLING. — 
The plaintiff lent money to the defendant’s testator knowing that it might be used 
in gambling. The money was lent and so used in a jurisdiction where gambling 
was not illegal. Held, that the plaintiff can recover. Saxby v. Fulton, 25 T. L. R. 
446 (Eng., Ct. gs 25, 1909). 

This decision that of the King’s Bench Division discussed in 22 Harv. 
L. REv. 65. 


— Speciric BEQuEsts — EXPENSE OF MAINTENANCE BEFORE 
TRIBUTION. — The testator bequeathed certain specific legacies. Expense was 
incurred in their care and maintenance pending the settlement of the estate. 
Held, that the specific legatee, and not the residuary estate, must pay the expenses 
of the up keep. In re Pearce, [1909] 1 Ch. D. 819. 

A specific legacy is considered as separated from the general estate and appro- 

riated from the date of the testator’s death. See Isenhart v. Brown, 2 Edw. Ch. 
{N. Y.) 341, 347. Upon the assent of the executor, the rights of the specific 
legatee date back to that time. See Saunders’ Case, 5 Coke, 12 b. He is accord-~ 
ingly entitled to all accretions or profits added in the interim; for example, the 
dividends on stock, or the young of animals. See Jsenhart v. Brown, supra. Om 
the other hand, any deficiency in the specific legacy must be borne by him, and 
will not be made up from the residuary estate. Sleech v. Thonington, 2 Ves. 
563. Owing to an utter dearth of direct authority on the issue before the court 
in the principal case, the matter of expense was held to be the converse of profits: 
arising ad interim, and the question was decided entirely on principle. The re- 
sult seems eminently sound, for since the specific legatee gets all benefitsaccruing 
within this period, he should bear the burdens as well. 
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THE LAw GOVERNING SALES OF Goops AT Common LAW AND UNDER THE 
Unirorm Sates Act. By Samuel Williston. New York: Baker, Voorhis 
and Company. 1909. pp. cix, 1314. 

_ This is a thorough and admirable piece of work. To its production the author 
brought an unusual equipment. He had taught the subject of Sales of Goods 
for many years in Harvard Law School; he had published a scholarly col- 
lection of cases on this topic, and he had drafted pol redrafted, explained and 
championed the statute now known as the Uniform Sales Act. No member of 
the American Bar possesses qualifications for authorship in this branch of the law 
superior to those of Professor Williston. It is safe to predict that no better treatise 
on Sales of Goods, than the one before us, will be offered to the public soon. 

As indicated by the title, this book is not a mere commentary on the Uniform 
Sales Act. Indeed, such commentary forms but a small part of the work. The 
larger and more valuable part is devoted to a statement of the common law rules 
governing the subject. It is here that the author displays his powers.of exposition 
at their best, and justifies the high regard in which he is held, as a teacher, by the 
growing multitude of lawyers who have had the good fortune to be his pupils. 
Possibly, busy and experienced practitioners may chafe at times, under the curb 

ut upon their impetuous search for the existing rule of law upon a given point, 

y the author’s careful and painstaking review of conflicting decisions; but it is 
probably safe to assert that even they will be benefited by his-elucidation of the 
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principles which should control such decisions. Undoubtedly, some students of 
this branch of law will not agree with him in all his views and conclusions. No 
one, however, will question the fairness or the ability which characterizes his dis- 
cussion throughout the volume. 

The extent to which the Uniform Sales Act has modified the rules of the com- 
mon law is carefully pointed out by the author. Some of these modifications are 
copied from the English Sale of Goods Act. For example, section five of each 
statute abrogates the doctrine of “potential ion” set forth in Grantham v. 
Hawley (Hob. 132). In England, this section was thought by the draftsman to 
be a mere codification of existing law. (See Chalmers, Sale of Goods Act, 5th ed., 
p. 19.) But in this country, it was intended to abolish the doctrine referred to, as 
one which was unsound in principle and pernicious in practice. It is submitted 
the arguments for such abolition, contained in §§ 133 to 146 of our text, are 
unanswerable. 

But the American statute does not follow the English model throughout. 
section four the redraft of the famous seventeenth section of the Statute of Frauds 
differs in several respects from the same section of the English Act. It rejects the 
rule laid down in Lee v. Griffin (1 B. & S. 272), although the draftsman declares 
that such “rule is absolutely logical and is the only rule that has ever been sug- 
gested for which so much can be said”; and adopts in its stead, “the Massachu- 
setts rule, which was first laid down by Chief Justice Shaw, in Mixer v. Howorth 
(21 Pick. 205).”” The sections relating to “conditions and warranties” differ 
widely from the corresponding sections of the English statute, and, if adopted, 
will work a radical change in the law of many of our states. Whether it was good 
policy to substitute for the provisions of the English Code on this topic rules 
which have secured recognition in but a small minority of our jurisdictions re- 
mains to be seen. The fact that this Act was not passed in any state, during the 
current year, may indicate that it was not good policy. 

Another departure from the English statute is found in those sections which deal 
with “negotiable documents of title” — sections twenty-seven to forty inclusive. 
These were not contained in the original draft, but were added upon the request of 
the Commissioners on Uniform State Laws. While they do not treat documents 
of title as possessing the full negotiability of a bill or note, they do propose a great 
change, not only in the common law rule upon this topic, but in that laid down by 
the American Factors Acts. A very strong argument for the change thus proposed, 
as well as for the limits set to this change, will be found in the twelfth chapter of 
the text. 

In commenting on the varying phraseology of the Statute of Frauds in our 
states, the author says (p. 82): ‘How far the use of the word ‘void’ in the statute 
should be held to require a difference in construction is a question upon which 
authority is lacking.” Has he not overlooked such decisions as those in Marie v. 
Garrison (13 Abb. N. C. 210, 257-9); Chamberlain v. Dow (10 Mich. 319); 
Grimes v. Van Vechten (20 Mich. 410); Scott v. Bush (26 Mich. 418), and Waite 
v. McKelvey (71 Minn. 167)? 

Although a few errors in proof reading have been noted (on pp. 21, 200, 746), 
the book appears to be unusually free from such defects, and is one which can be 
commended to the profession without reservations of any kind. 


F. M. B. 


A TREATISE ON THE LAW OF TRUSTEES IN BANKRUPTCY, WITH THE NATIONAL 
Bankruptcy Act OF 1898 AS AMENDED, THE GENERAL ORDERS AND THE 
OrrictAL Forms. By Albert S. Woodman. Boston: Little, Brown and 
Company. 1909. pp. xci, 1103. 8vo. 


This book has the merit of segregating a portion of the law of bankruptcy, and 
of dealing with that portion from a single point of view in a way that has not pre-. 
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viously been done. The author puts himself in the position of a trustee in bank- 
ruptcy and considers the proper course for such an official to pursue in the various 
contingencies that may arise. The author has had large practical experience in 
bankruptcy matters, and his treatise cannot fail to be valuable to trustees and 
_ their legal advisers. Especially on matters of practice, where it is not always easy 
to find statements in the decisions pointing out the proper course of procedure, 
his advice is helpful. As he says in his preface his aim is to furnish a safe guide 
for trustees, even though this may mean sometimes taking precautions not always 
deemed necessary; and his book in considerable measure carries out the design 
the author has expressed. 

In some respects, however, the book is open to a criticism, to which it may be 
added most if not all other American treatises on bankruptcy are also open. Amer- 
ican writers on bankruptcy act on the assumption that a satisfactory treatise on 
the subject can be produced, which shall be based exclusively on the decisions of 
courts of bankruptcy, and moreover almost wholly on American decisions under 
the present statute. In fact the law of bankruptcy involves as part of itself a 
large amount of substantive law which also finds a place under other topics, and 
requires for its satisfactory treatment a knowledge of these other topics. An illus- 
tration of what is meant may be taken from the book under review. The subject 
of what property passes to the trustee is properly included as an important chapter, 
and in this chapter the right of a defrauded seller to reclaim from the trustee prop- 
erty fraudulently acquired by the bankrupt is stated and what amounts to fraud 
is discussed. Such questions constantly arise in bankruptcy, and reference to them 
cannot be omitted from a treatise on bankruptcy; but the law of fraud has not 
been wholly or even chiefly settled in bankruptcy courts, and an attempt to dis- 
cuss it exclusively on the basis of the decisions of Federal courts in bankruptcy 
matters is certain to be unsatisfactory. Thus not only is the entire discussion of 
the matter meagre and without reference to most of the authorities which should 
be cited, but the author is led on page 143 to suppose that a rule peculiar to Penn- 
sylvania has a wider scope; and on page 146 he states that “If the bankrupt 
honestly, and upon reasonable grounds, believed his representations to be true, 
the vendor will not be permitted to rescind the sale, even though the representa- 
tions were true.” No authorities whatever are cited for this statement, though 
there are many decisions on the right to rescind an executed transaction for 
innocent misrepresentation, and modern authority is opposed to the author’s 
conclusion. Other illustrations might be given of unsatisfactory discussions of 
matters the proper decision of which demands consideration of principles not 
to be found in bankruptcy statutes, orders or practice. But where the author is 
not compelled to go beyond these limits his book is always helpful. Ss. W. 


FEDERAL Equity Practice. By Thomas Atkins Street. In three volumes. 
Edward Thompson Company. 1909. pp. xc, 613; 614-1313; 1314-2104. 


This is much more than a mere hand-book for the practitioner; it is a serious 
and successful treatise upon the subject, designed to state accurately and com- 
prehensively the present state of equity procedure, and to show the changes, al- 
ready made, and in process of making, at the hands of the federal bench. In 
form it is not unlike the usual treatises of kindred sort. The text is followed by 
the Supreme Court Equity Rules, the Ordinances of Lord Bacon, and the English 
Orders in Equity, promulgated in 1841 (an excellent addendum). There follows 
a set of forms copied either from actual litigations or from standard manuals, a 
table of cases and a voluminous index. 

The text is as usual divided into sections with copious citations, and with 
statements of the more important cases incorporated into the body of the text in 
smaller type with such occasional excerpts from the opinion as are especially tell- 
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ing. This novel feature of the work is done with much skill and avoids the in- 
accurate and often misleading habit of merely copying extracts from opinions 
without giving the reader such a synopsis of the facts as alone gives significance 
to the words of the judge. 

The work is not merely an effort to modernize old treatises, but states de novo 
the present science to which it is devoted. The author does not hesitate to ad- 
vance his own views, which are usually well considered, and to point out incon- 
sistencies in the decisions. Yet he does not forget that his book is to be a guide 
to actual practice and that it must enable the reader to conform his proceedings 
to the existing rules which the courts will in fact enforce. It would be a hard 
thing to accomplish better than he has done it, the proper combination between 
accuracy and the spirit of criticism and freedom without which this branch of 
law must fall into a slavish and unintelligent formalism. The book should serve 
as a help to judges in new cases, as well as a guide to the bar. : 

The subject is a peculiarly difficult one to treat satisfactorily, first because it 
was at the outset a not very consistent adaptation from canonical procedure, 
and second because it is no longer in this country a living art, as it was practiced 
in England, and to some extent here, for the first four decades of the nineteenth 
century. No one need have great experience in the federal courts to realize that 
as a familiar system of procedure with which the practitioner has become early 
acquainted, it has ceased to exist. The judges themselves are not accustomed 
to its use, and are apt to regard the rules as archaic lore full of metaphysical dis- 
tinctions and pitfalls. The tendency is strong to treat the whole matter as one 
for the application of common-sense, and that tendency has repeatedly had the 
most useful results. 

It would perhaps not be grossly inaccurate to say that the whole development 
of equity pleading turned upon the discovery included in the answer and upon the 
secret taking of testimony by deposition. Mr. Street has very properly first treated 
the subject as though a discovery were the object of the suit, Routh as he at once 
observes, that has practically ceased to be the case almost universally. Even at 
its height, equity pleading wholly failed intelligently to master the problem of a 
discovery and incidentally fell into an irksome habit of verbosity and inaccurate 
definition of the issues, of which we are now unhappily the heritors after the 
avowed excuse for it has gone. 

Similarly in the taking of evidence, we preserve the immense disadvantage in 
administering justice which comes from depriving the tribunal of first instance 
of any chance to see and hear the witnesses, while we have lost the actual restraint 
upon perjury which existed when the testimony was taken in secret. We seem to 
have lost the use of such good things as the system was designed to promote, while 
we have been unable to shake off the cumbersome methods by which they were 
thought to be secured. 

All this must make such a work an ungrateful task, and it makes the more 
creditable its adequate performance as here. To help a bench and bar, con- 
fessedly informed, or uninformed, to an understanding of the real significance of an 
outworn system, to show that a laborious consistency actually does in some meas- 
ure obtain, and that perhaps through impatience more and more liberality does 
creep in, and, as it comes, frees the administration of justice; this is an excellent 
service until some one can devise a pliant and practical system based upon the 
theory that after all the only purpose of procedure is to expedite the determination 
of actual disputes. 

It is a strange thing that in this country we should, even with an early start 
at reforms in legal procedure, still remain tangled in our methods of getting at the 
real issues. Indeed, the federal courts use this archaic system in practice much 
more satisfactorily than many of the state courts use their reformed procedure. 
The truth is that we shall not succeed in emerging, until we realize that the whole 
matter should be an attitude of mind on the part of the judge, rather than a set 
of rules. The whole of practice has for its justification only to prevent one party 
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from surprising the other, and to avoid unnecessary consumption of time, and 
the judge can do both, if he is fit for his place, and not too much circum- 
scribed by rules which he must observe. In some way our bar has identified 
the preservation of such rules with the liberty and rights of the citizens, and 
while it on occasion can indulge in rhetorical praise of the bench as the keystone 
of our constitution, in practice it too often regards with extreme jealousy and 
as a usurpation any latitude which the bench may allow itself in 
rules of procedure. 
The gradual melioration which the federal bench has from time to time effected 
p bbe ing the rules of practice, rather as a guide to proper procedure, than as an 
lute condition of any approach to the court, Mr. Street shows very clearly. 
To those who use the book intelligently, and above all to judges who can appre- 
hend that the whole matter finally lies in their hands, he should be a comfort and 
a refuge. He shows himself to be a sane observer, willing patiently to compre- 
hend the meaning of the system he has undertaken to set forth, and intelligent 
enough to observe that it is, even as it stands, a living instrument in the hands of 
men, usually somewhat unfamiliar with its historic significance, but determined 
to make it the means for the actual despatch of the business at hand. L. H. 


ELEMENTS OF THE LAW or DamaGes: A Handbook for the Use of Students 
and Practitioners. By Arthur George Sedgwick. Second Edition, Revised 
and Enlarged. Boston: Little, Brown and Company. 1909. pp. xxxv, 368. 


The text and the number of citations of this work, which accompanies a second 
edition of Professor J. H. Beale’s Cases on Damages, are considerably enlarged 
after an interval of thirteen years. ‘The chief additions relate to Mental Suffer- 
ing, . . . Death by Wrongful Act, Compensation and Benefits under Eminent 
Domain Statutes, Interference with Contract and the right to seek Employment, 
Liquidated Damages, Limitations of Liability,” Damages in certain classes of 
contracts, Conflict of Laws, and Pleading and Practice. Entire new chapters 
po Eminent Domain, Conflict of Laws, and Pleading and Practice appear in this 

ition. 

Mr. Sedgwick prefers the views of the Rhode Island and later English cases 
(Simone v. The Rhode Island Co., 28 R. I. 186, and Dulieu v. White (1901), 2 K. B. 
669), that recovery can be had for physical injury resulting from fright caused by 
negligence to the New York and Massachusetts decisions (Mitchell v. Rochester, 
151 N. Y. 107, and Spade v. Lynn & Boston R. R. Co., 168 Mass. 285); which 
leave such a plaintiff remediless. Thus he finds the theory of proximate cause 
in actions for physical injury produced by negligence at length properly dealt 
with. He has made no change in his views as to exemplary damages. See 9 
Harv. L. Rev. 491. The growing importance of the subject of Conflict of Laws 
justifies the short chapter thereon. Here the author indicates that the law of the 
place of the performance of the contract should govern the measure of 
and the interest on the amount thereof. The — Massachusetts rule that the 
rate of interest is determined as a matter of remedy by the lex fori (Barringer v. 
King, 5 Gray 9) he characterizes very properly as “local and technical.” The 
many positive virtues noted in the first edition have, speaking generally, been 
perpetuated and asta si in the new. J. W. 


A TREATISE ON THE FEDERAL Empiovers’ LIABILITY AND SAFETY APPLIANCE 
Acts. By W. W. Thornton. Cincinnati: The W. H. Anderson Company. 
Ig09. pp. xlvii, 410. 8vo. 

Mr. Thornton’s book consists of two distinct -_— — one of one hundred and 
thirty-nine pages on the Employers’ Liability of 1908, and one of ninety- 
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eight pages on the Safety Appliance Act of 1893 as amended by the Acts of 1896 
and 1903. The jurisdictional and constitutional questions arising under the two 
Acts are almost identical, so that the value of the careful discussion of these points 
is greatly increased by their parallel treatment. The author has not attempted to 
collect all the cases involving interstate commerce. He has simply arranged in 
a clear way the decisions defining specifically the limits of federal power in re- 
lation to the special railway regulations under discussion. On non-jurisdictional 
points the two Acts are distinct. The decisions on the Employers’ Liability Act 
are as yet very few, and since it introduces a new rule of comparative negligence 
as a measure of damages common-law cases are of little value. For that reason, 
until decisions under the Act appear, the author’s collection of cases from Georgia 
and Illinois, where a similar rule prevails, will be very helpful. Furthermore, his 
quotations from the Congressional Record showing the intended purpose of the 
Act are appropriate and cannot otherwise readily be found. The case of the 
Safety Appliance Act is different. There the decisions, especially in the circuit 
courts, are fairly numerous but unfortunately not in accord. The author has 
collected the conflicting authorities, but perhaps for the sake of brevity has 
sometimes omitted to give his own reasons for preferring either view. Possibly 
in discussing the question of whether or not a carrier operating entirely in one 
state is subject to the Act (see §§ 132-134), these reasons would be superfluous, 
but on the question of the degree of care required in discovering defects and mak- 
ing repairs (see §§ 155 and 156) the author’s personal analysis of the situation 
would be interesting. The arrangement of the discussion throughout is very clear, 
so that any point can easily be found without the index. The appendix contains 
the text of various acts and copies of pertinent opinions unreported before 
March 23, 1909. P. K. 


QUESTIONS AND ANSWERS FOR BAR-EXAMINATION REviEwW. By Charles S. 
Haight and Arthur M. Marsh. Second Edition. New York: Baker, Voorhis 
and Company. 1909. pp. lii, 585. 8vo. 


While the questions and answers in this book are framed primarily with a view 
to recalling important points to those who have already acquired a fairly thorough 
knowledge of the fundamental theories involved, it would be a mistake to assume 
that they do not contain much illuminating discussion of questions on which the 
authorities are not settled. The discussions, to be sure, are not lengthy: lengthy 
discussions would impair the value of the book to those reviewing for bar exami- 
nations. But the brief summaries of how the authorities stand, with the citations 
and discussions of each line of authority, are so clear that they may be consulted 
with profit by the student or practitioner, as well as by the “‘crammer.”’ This will 
be seen by a glance at the section on unauthorized acts of private corporations, 
Pp. 135, or the section on contracts for the benefit of third persons, pp. 103, 104. 
These selections are chosen at random, and there are many others of equal value. 
A well-arranged index and an accurate table of cases increase the usefulness of 
the book for purposes of reference. 

A book of this nature almost necessarily contains statements which though 
literally accurate would be apt to mislead those not familiar with the propositions 
of law underlying the answers. For example the statement on p. 193 that a mar- 
riage legally contracted is valid anywhere if valid by the lex loct contractus even if 
invalid by the law of the domicile might easily cause confusion in regard to the 
control over a person’s status exercised by the law of his domicile. Such instances, 
however, are not to be considered as defects in the work. They merely go to show 
that the book cannot be used safely by those who depend on it as their only source 
of information: a use by no means ¢ de mat by the authors. 

The section on the New York Code deserves special mention. The essential 
points of the code are dealt with. The exact language of the code is used in the 
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answers except where further explanation is necessary to clearness. The treat- 
- ment of the subject is so skilful that it will be a great help to those who prepare 
for their bar examinations without the advantage of the practical training of a 
clerkship. A. C. B. 


REPORT OF THE THIRTY-Frrst ANNUAL MEETING OF THE AMERICAN Bar Asso- 
CIATION. Baltimore: The Lord Baltimore Press. 1908. pp. 1120. 

A TREATISE ON THE LAW OF INSURANCE. By George Richards. Third Edition, 
Enlarged and Rewritten. New York: The Banks Law Publishing Company. 
1909. PP. XXvii, 959. 

A TREATISE ON THE LAW OF LANDLORD AND TENANT. By H. C. Underhill. In 
two volumes. Chicago: T. H. Flood and Company. 1909. pp. ccxxxiv, 
670; 671-1516. 

THE Law or UNFAIR Business ComPETITION. By Harry D. Nims. New York: 
Baker, Voorhis and Company. 1909. pp. xlvi, 581. 8vo. 

HANDBOOK ON THE Law OF PERSONS AND Domestic RELATIONS. By Walter C. 
Tiffany. Hornbook Series. Second Edition by Roger C. Cooley. St. Paul: 
West Publishing Company. 1909. pp. xiii, 656. 

THe Inpran Contract Act. With a Commentary, Critical and Explanatory. 
By Sir Frederick Pollock, Bart., assisted by Dinebah Fardunji Mulla. Sec- 
ond Edition. London: Sweet and Maxwell, Limited. 1909. pp. cvii, 744. 

A TREATISE on DaMaGEs. By John D. Mayne. Eighth Edition. By Lumley 
Smith. London: Stevens and Haynes. 1909. pp. c, 766. 

Tue Law oF PERSONAL INyuRIES ON RAILROADS. By Edward J. White. In two 
volumes. St. Louis: The F. H. Thomas Law Book Company. 1909. 
pp. ccxiii, 826; xxxviii, 827-1739. 

Tue Power oF EMINENT Domain. By Philip Nichols. Boston: Boston Book 
Company. 1909. pp. xxi, 560. 

THE HAGUE PEACE CONFERENCES OF 1899 AND 1907. By James Brown Scott. 
In two volumes. Baltimore: The Johns Hopkins Press. 1909. pp. xiv, 
887; vii, 548. 

THE Law or EmpLoyvers’ LIABIITY AND WORKMEN’S COMPENSATION. Fourth 
ee By Thomas Beven. London: Stevens and Haynes. 1909. pp. 

953: 

THE Law AND Custom OF THE ConstTITUTION. By Sir William R. Anson. In 
three volumes. Volume I: PARLIAMENT. Fourth Edition. Oxford: At the 
Clarendon Press. London, New York and Toronto: Henry Frowde. 1909. 
Pp. Xxvi, 404. 

Notes ON MASSACHUSETTS PRACTICE with Reference to Proceedings before 
Masters and Auditors and their Reports. By Frank Paul. Boston: Little, 
Brown and Company. 1909. pp. xxvi, 234. 8vo. 

BriEF MAKING AND THE UsE or LAw Books. By William M. Lile, Henry S. 
Redfield, Eugene Wambaugh, Edson R. Sunininad, Alfred F. Mason, and 
Roger W. Cooley. Second Edition by Roger W. Cooley. St. Paul: West 
Publishing Company. 1909. pp. xii, 574. 8vo. 

Tae Laws or ENGLAND. By the Right Honorable the Earl of Halsbury and other 
lawyers. In about 20 volumes. Volumes VII and VIII. London: Butter- 
worth and Company; Rochester: Lawyers Codperative Publishing Com- 
pany; Philadelphia: Cromarty Law Book Company. 1909. pp. clxvi, 544, 
37; CxXviii, 693, 42. 8vo. 

THE House or LorDs ON THE LAW oF TRESPASS TO REALTY AND CHILDREN 
AS agg pg By Thomas Beven. London: Stevens and Haynes. 

1909. pp. 48. 

FREE PRESS Compiled by Theodore Schroeder: New York: The 

Truth Seeker Publishing Company. 1909. pp. viii, 266. 8vo. 
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SELEcT Essays In ANGLO-AMERICAN LEGAL History. Volume III. By various 
authors. Compiled and Edited by a Committee of the Association of Ameri- 
can Law Schools. Boston: Little, Brown and Company. 1909. pp. vi, 


. 862. 
A TREATISE ON THE RULES AGAINST PERPETUITIES, RESTRAINTS ON ALIENATION 


AND RESTRAINTS ON ENJOYMENT IN PENNSYLVANIA. By Roland R. Foulke. 
Philadelphia: George T. Bisel Company. 1909. pp. xxxii, 548. 
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